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AFFIDAVIT OF

THE STATE OF TEXAS

WILLIAMSON COUNTY
BEFORE ME, the undersigned authority, personally appeared [} QNN vto

being duly sworn upon his oath according to law, said as follows:

1. LI 2 over the age of twenty-one and am competent to make this
Affidavit. I have never been convicted of a felony or a crime involving moral turpitude. I have
personal knowledge of the facts set forth in this Affidavit, and those facts are true and correct.

2. For the last 34 years, I have been a salesperson for[lllllll, a fraternal life
insurance company based in |l I» addition to selling and providing insurance, we
provide opportunities for our policy holders, whom we call members, to engage in cultural,
social, educational, and civic activities. For example, we have lodge halls at locations all over the
State of Texas, where we encourage members to come for social events, including dances and
other gatherings.

3. In 1995, I was officer of the ||| G 1ocated (at the time) at ]
I v o ve frequently held functions. At that time I went

by the name [l As part of my responsibilities, I would open the hall, make sure we
had enough workers for whatever event we had planned, set up the ticket sales, and perform
other tasks. We would hire outside security officers to ensure safety at the event, and I would
interact with the security, if there were ever problems or just to visit.

4. A frequent member of our security team was a man named Jim Fennell ("Jim"),
who would come to the lodge hall and work security. I understood that he was a law enforcement

officer, or involved in law enforcement in some way, and did this on the side—a practice that



was not uncommon for law enforcement officers who wanted to make a little extra money. I
knew Jim because of this; and I can easily recognize him.

5. On one occasion, Jim introduced me to his girlfriend at the time, a young lady
named Stacey Stites ("Stacey"). After that introduction, I remember seeing her at the lodge hall
accompanying Jim on a few other occasions that he worked.

6. In November 1995, I struck up a conversation with Stacey at the lodge hall and
asked her if she would be interested in applying for a life insurance policy. She agreed to fill out
an application, and being in the insurance business, I always had an application nearby. When
she was filling out the application she made the remark, "I really don’t know why I need life
insurance since I am so young."

7. In response to that comment, Jim, in my presence, told her "If I ever catch you
messing around on me, I will kill you and no one will ever know it was me that killed you." I
remember it well because of the tone of voice that he used. It was not presented as a joke. That
concerned me and still concerns me today, because I took it as a threat on her life. I found it
harsh and abrasive, and I have never forgotten it. Although I do not recall Jim applying for
insurance or filling out an application, records with the insurance company indicate that he did as
well. I have attached as Exhibit 1 of this Affidavit a copy of the insurance company's receipt of
applications for Jimmy Lewis Fennell, Jr., and Stacey Lee Stites, dated November 29, 1995.

8. Months later, at a function Jim was not scheduled for security duty, I remember
he came to the lodge hall shortly before closing time. I remember looking at my watch. He
entered through the kitchen door. He was familiar with all entrances and exits since he was
frequently one of our security. He came around to the front of the bar. I observed him and

noticed he was red-faced and his face seemed to be puffy, as though he had been drinking. I



remember thinking that he looked upset or like he had high blood pressure. It just did not seem
like the Jim Fennell I was used to seeing. I did not speak to him, as I had duties and proceeded to
do them since it was almost closing time. I did not have a reason to talk to him. A few days later,
I learned that Stacey had been murdered.

9. Although I do not know Rodney Reed ("Mr. Reed"), sometime in the early 2000s
I tried to contact an attorney of his to let his legal team know about Jim's threat to Stacey. I got
the name Bryce Benjet from a newspaper article, and I called a phone number in Austin. I was
not sure that I was calling the right place, but there was a recording asking that messages be left,
and I left my name and a brief message relating to my call. I have since learned that Mr. Benjet
had moved to New York. I did not try to reach him again. I did not come forward earlier because
I thought Mr. Reed was going to be exonerated.

10.  In 2015, after all of the coverage about Mr. Reed's case and with the possibility of
his execution, I wrote and mailed two letters describing these events, one to Texas Attorney
General Ken Paxton, and the other to Governor Greg Abbott. I wrote the letters because I
thought at the time, and continue to believe, it is important that I share my experience witnessing
Jim's threat to kill Stacey if he found out she was cheating on him. I have attached copies of
those letters to this Affidavit, as Exhibits 2 and 3. I never heard back from either the Attorney
General or the Governor based on these letters.

11.  In July of this year, I learned from television media that Mr. Reed was scheduled
for execution. I again wrote a letter, this time to Judge Shaver, the judge who presided over Mr.
Reed's last hearing, to share my experience. I sent copies of that letter to Governor Abbott,
Bastrop County District Attorney Bryan Goertz, and to Texas Attorney General Ken Paxton. I

have attached a copy of that letter as Exhibit 4 to this Affidavit. Despite the passage of time
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AFFIDAVIT OF CHARLES WAYNE FLETCHER

THE STATE OF TEXAS §
§
COUNTY OF GUADALUPE §

BEFORE ME, the undersigned authority, personally appeared Charles Wayne Fletcher,
who, being duly sworn upon his oath according to law, said as follows:

1. My name is Charles Wayne Fletcher. I am over twenty-one years of age and am
fully competent to make this Affidavit. I have personal knowledge of the facts set forth in this
Affidavit, and they are true and correct.

2. I worked at the Baétrop County Sheriff's Office from 1992-1996, and I went by
the name Wayne Fletcher. I handled several duties while at the Sheriff's Office. I was a jailer and
also handled inmate transport. I was also a reserve patrolman with my peace officers' license.
During some of my time with the agency, I worked directly with Jimmy Fennell ("Jimmy").
Jimmy and I were colleagues and friends and socialized together off the job sometimes.

3. I also knew Stacey Stites. I was friends with both she and Jimmy.

4, When they started dating in 1995, I spent some time with them. He and Stacey
and my wife Etta (at the time), and I would go out to eat and bowl together occasionally. I
believe that Stacey and Jimmy considered me to be a friend. They called me Fletch or Fletcher,
for short.

5. After Jimmy and Stacey moved to Giddings, I saw them less. I noticed, however,
that their relationship seemed to deteriorate. I remember visiting them once in March of 1996 in
an apartment at Rolling Oaks Apartments on the west side of Giddings. I am almost certain it
was March because the weather was nice. Jimmy and Stacey were short with each other and
raised their voices in communicating when they spoke. Generally, I got the impression that they

were not in a good place with their relationship because of how they talked to each other.
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6. During that visit, Stacey said she was going to the pool at the complex. After
Stacey left, I remember clearly that Jimmy said that he believed Stacey was "fucking a nigger."
We were outside of the apartment building by the barbeque pit on the ground level preparing
barbeque when he said it. He did not elaborate. He did not say specifically how he knew that or
what made him believe it, but I remember he said those words because I was disturbed by them. I
did not ask him about it. I did not know how to respond and did not want to pry into it. Although
I have not shared this with many people, I have never forgotten his words.

7. I attended Stacey's funeral service. Before the funeral service, I remember Jimmy
looked cold, empty, and emotionless to me. He could be quiet and stern anyway, but his behavior
was so odd I could tell that something was definitely off. He behaved the same way at the funeral
service. I believe others noticed it too, whether they said anything or not.

8. Jimmy and I drove together to Corpus Christi for the burial services, along with
Jimmy's parents. During the drive and at the burial services, Jinmy's odd, emotionless behavior
continued. I think I even asked his mother whether he was on medication. I was so disturbed by
his behavior that it caused me to question whether he was involved in Stacey's death. I also
chose to have no further interaction or communication with him.

0. In 1996, I left the Sheriff's Office. I changed careers and later left the area. I have
never returned to law enforcement. I have not been outspoken about my experiences with Jimmy
and Stacey because I still have family in the Bastrop area, and I do not want any negative action
to come to them if it is perceived that I am going against local law enforcement.

10. I met my current wife, Dana, in 2009. Sometime after, I opened up to her about

my experiences with Jimmy and Stacey, about the time when they lived in Bastrop, about their
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AFFIDAVIT OF JIM CLAMPIT

THE STATE OF TEXAS

LOn v O

COUNTY OF LEE

BEFORE ME, the undersigned authority, personally appeared Jim Clampit, who, being
duly sworn upon his oath according to law, said as follows:

1. My name is Jim Clampit. I was born in Lufkin, Texas. My date of birth is 7/15/1940.
I reside at 1321 Nails Creek Rd., Giddings, Texas, 78942.1 am over the age of 21 and
competent to make this Affidavit. I have personal knowledge of the facts set forth in
this Affidavit, and they are true and correct.

2. In about 1968, 1 graduated from the Texas A&M Game Warden Academy. After
graduation, I accepted a position as the Lee County Game Warden. The position was
based in Giddings, Texas. I moved to Giddings for this job. I met my wife in
Giddings and have lived here ever since. I served as the Game Warden for about 15
years, until about 1984. At this time, the region was experiencing an oil boom, and so
I became an oil field worker. I worked in the oil fields for about 3 years.

3. In 1988, I accepted a position as a deputy at the Lee County Sheriff’s Office. As a
deputy in a small Sheriff’s office, I had a lot of responsibilities. For example, I
worked patrol, traffic, and investigations. I mvestlgated offenses including burglaries,
assaults, and homicides.

4. In 1996, 1 was working as a deputy at the Lee County Sheriff’s Office when Stacey
Stites (“Ms. Stites™) was murdered.

5. Though I did not know Ms. Stites personally, I knew her fiancé at the time, Jimmy
Fennell (“Jimmy”). Jimmy was an officer at the Giddings Police Department. I knew
Jimmy from around town, and because we were both local law enforcement officers.
The Lee County Sheriff’s Office often assisted the Giddings Police Department on
calls. I recall Jimmy being present at several of the calls I provided support on. In this
way, I became familiar with Jimmy.

6. I and many other law enforcement officers paid our respects to Ms. Stites and her
family by attending her funeral. I have been shown a copy of a 33-page document
entitled “Register of Friends and Relatives.” It is a registry in which people who
attended the visitation services for Ms. Stites signed their names. I have identified my
signature on the last line of page 9. I signed this registry at the funeral home on the
day I attended the services for Ms. Stites.
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7. 1 recall that at the viewing services, Ms. Stites’s body was inside of a casket in a
small viewing room. Her body was dressed in a white dress which looked like a
wedding dress. I distinctly remember standing in the doorway to the viewing room
next to Jimmy Fennell. Jimmy was looking at Ms. Stites. At that moment, Jimmy said
something that I will never forget. Jimmy said something along the lines of, “You got
what you deserved.” Jimmy was directing his comment at Ms. Stites’s body. I was
completely shocked and floored by what Jimmy said. It did not strike me as
something a grieving partner would say to their murdered fiancé.

Over the years, I have often thought about what Jimmy said at Ms. Stites’s services. I
am still shocked by it. Recently, after reading about Rodney Reed’s case in the
newspaper, I started thinking about what Jimmy said more and more. I told a couple
friends and my wife about what I heard Jimmy say. The more I thought about it, the
more I knew that I would not be able to live with myselfif I did not come forward.

I know that Rodney Meyer and Rocky Wardlow would be good sources of
information about the Stacey Stites murder investigation. I know both personally. The
Lee County Sheriff’s Office assisted on the investigation. Rodney Meyer was the
chief deputy at the Lee County Sheriff’s Office. Rocky was a DPS Ranger. Both
Rocky and Rodney assisted with the Stites murder investigation.

I have read and reviewed this 2-page affidavit. After reading each page, I initialed the bottom of
each page.

I declare under penalty of perjury under the laws of the State of Texas that the foregoing is true
and correct to the best of my knowledge and that this affidavit was executed on the 52 day
of October, 2019 in Giddings, Texas.

e

J imc%npit

C/&M7@}

Sworn to and subscribed before me onthe ¥ day of October, 2019, by Jim Clampit.
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RACHEL C. MANNING |
.Notary Public, State of Texas
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Notary Public, State of Texas
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TEXAS DEPARTMENT OF PUBLIC SAFETY
TEXAS RANGER DIVISION

VOLUNTARY STATEMENT (NOT UNDER ARREST)

THE STATE OF TEXAS

COUNTY OF NUECES

Before me the undersigned authority in and for said County and State, on this day, Wednesday, March 03, 1997,
personally appeared, CAROL JEAN STITES, address is 2514 ASHLOCK ST CORPUS CHRISTI, TEXAS
78418, phone number is 512-937-3265, who, after being by me duly sworm, deposes and says:

My name is Carol Stites, I am 55 years of age. My date of birth is 12-27-41. I am the mother of Stacey Stites. On
Monday 4/22/96, T was in my apartment at the Rolling Oaks Apartment in Giddings. I think it was apartment 503.
I lived in the apartment below and to the right of Stacey. She lived upstairs with her fiancee, Jimmy Fennell,

Stacey had first seen Jimmy at the Smithville Jamboree. Stacey and I were living in Smithville at the time. Stacey
and Jimmy began dating steady about the time she graduated from Smithville High School. Stacey and I moved to
Bastrop just before she graduated. We lived at 420 Vista West at that time in a duplex. Jimmy and Fletcher
helped us move in. They were both working at the sheriff office in Bastrop. Jimmy was in cadet school. Stacey
was working at Covert Chevrolet at this time. Before that, she had worked at Owl’s western wear in Bastrop for
about a week. Prior to all this when we lived in Smithville, Stacey worked at Brookshire Brothers grocery there in
Smithville.

Stacey and Jimmy became very close while we were in Bastrop. Jimmy moved in with us in October. Jimmy got a
job in Giddings as a police officer. In December, Jimmy got an apartment in Giddings. Jimmy asked her to marry
him but he was talked out of it by his mother. Stacey and I moved into the same apartment complex the first of
January 1996. Jimmy gave Stacey a ring and she moved in with him in February. They were planning a March
wedding, but his mother talked him out of that so they were planning a wedding on May 11, 1996.

On Monday 4-22-96, I was at my apartment when Stacey came in from work at about 1:30. She was driving
Jimumy’s truck. Jimmy was at work. Stacey came directly into my apartment and we talked for a few minutes.
Stacey left and went upstairs to change out of her work clothes. She was wearing her blue pants and white shirt.
I'm thinking she had the red work shirt in her hand. She wasn’t gone very long, just long enough to change, and
then she came back downstairs. Stacey fixed herself a meatloaf sandwich and ate. She wrapped up in a throw I
had and laid down on the couch and went to sleep.

About 2:30, Jimmy came in from work. He came to the front door and I woke Stacey up and told him he was
there. Jimmy came in and Stacey told him he would have to fix his own meal. They kinda laughed at each other,
and Jimmy fixed a sandwich. I was taking care of Jennifer Dale, she is the 5 year old daughter of Janice Dale.
Stacey and Jimmy played with her and watched TV with me until about 4:30.

Jimmy got ready to go upstairs to change clothes for baseball practice. Jimmy took my car keys out of his pants
pocket and laid them on the entertainment center. To my knowledge there is only two sets of keys to my car. One
set is on my keyring and the other set was used by Stacey or Jimmy. The second set is not on anybody’s keyring,

and [ have them now. @ @PV
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"Stétcmenl of Carol Stites (continued) : page 2 of 3

Jimmy was still wearing his uniform at the time. Jimmy said he was going to take Stacey to work the next moming
because he wanted his truck. He said he was scheduled for court and needed his truck, that he didn’t want to
drive my car. Jimmy was supposed to go with Stacey when she got off to get insurance on her so she could drive
drive his truck. Stacey and I both got on him because it was stupid for him to get up, drive her to work, drive back
home, then drive back to Bastrop to pick her up. Jimmy just walked out of the apartment and Stacey said she
would talk to me later and she left to go upstairs. I was under the impression that Jimmy was taking Stacey to

work the next morning.

Jimmy left just before 5:30 or so to go to baseball practice. He coached a little league team with David Hall,
another Giddings pofice officer. I don’t think David went that day because it seemed like something came up, I'm
not sure whether David went or not. He may have ridden with Jimmy, I just know Jimmy left in his truck,

David Hall lived in a trailer behind the aparnﬁéhts with his wife Carla. They had 3 kids. From what Stacey and
Jim told me, I believe David and Carla were having marital problems. Stacey and Jimmy used to go over to the
Hall’s and visit, but not a great deal.

Stacey came back down to my apartment about 7:30. I was crying and Stacey asked me what was wrong. I told
her I was stressed out over the wedding, that things weren’t going the way we thought they were. I told Stacey she
should think twice about this marriage. I told her she needed to really make up her mind about whether she
wanted a mother in law messing in her business. Jimmy’s mother wouldn’t call me about anything, she would go
through Jimmy which was creating problems between Jimmy and Stacey. Stacey told me she loved both me and
Jimmy and I was just going to have to learn how to get along with Jimmy; mem 7

I saw Jimmy through the window walking around the end of the building, Stacey asked me if T had seen Jimmy
and I told her yeah, that he had just walked around the end of the building. I assumed he was going to David’s
because that’s the direction he was going. Stacey went out the apartment and around the end of the building
where he had gone. Stacey came back running and was laughing like she had pulled something on him. He was
chasing her, and he was laughing. They ran upstairs. It was probably a litile after 8 o’clock. That was the last time
I saw her.

I stayed in my apartment the entire evening and watched TV. I stayed up until about 1:30 AM Tuesday morning.
I never heard anything unusual. I drifted off to sleep one time, for about 30 minutes. I got up and went to bed. I
woke up out of a sleep about 5:15 that moming. I had the feeling somebody was telling me I had done a good job
of raising Stacey. I remember thinking my job wasn’t over yet.

[ don’t remember anything ¢lse until the phone rang and they told me Stacey wasn’t at work. I looked outside and
saw the truck wasn’t there. I told them the truck was gone, so I would call Jim. I hung up the phone and called
Jimmy. I said Stacey didn’t make it to HEB. He said OK. I don’t remember what he may have said. He didn’t
question me about it. I called the Police Department in Bastrop and the HEB. I told HEB Jimmy was going to
look for Stacey.

I went outside and Jimmy was coming downstairs. He had his jeans and shoes on and was putting on his T shirt. I
had picked up the keys to my car where he had left them the day before. I had them in my hand when he came
down the stairs. I gave him the keys, because I knew the truck was gone. He said he had talked to Bastrop and
was going to meet someone at the county line to backtrack to Bastrop.



S“tatemcnt of Carol Stites (continued) page3of 3

I waited in my apartment and Janice Dale showed up to drop off Jennifer. When she found out Stacey was
missing, she decided to stay. Janice made some calls. We called the police several times to see if anybody knew

anything.
Sometime after 9 AM Jimmy returned. He said they hadn’t found anything and he was going up to Giddings PD.
Jimmy left and wasn’t gone very long before I was called and they said they found the truck. They said it was

locked and they needed the keys. They needed Jimmy to bring a set of keys. I called Giddings PD and talked to
the dispatcher. She said Jimmy knew the truck had been found and he was on his way over there.

Jimmy came back but I don’t remember the time. Jimmy’s Mom and Dad showed sometime after lunch, [ know
Jimmy was there when they showed up. '
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/ _ Date: 03/05/97 Time: 8:03 PM

Witness
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STATE OF TEXAS )
).
COUNTY OF HARRIS )

AFFIDAVIT OF JIMMIE L.J. BROWN, Jr., ESQ.

1. My name is Jimmie L. J. Brown, Jr. I am over the age of 18 and fully competent to give
this statement.

2. 1 received a Juris Doctor from Texas Southern University in 1984 and was admitted to
the Texas Bar in November 1984.

3. My law office is currently located at 3102 Cherry Creek Drive, stsoun City, TX 77459.
I primarily practice in Fort Bend and Harris Counties, Texas

4. Iwas retamedi)y the parents of Rodney Reed to represent him in the capital murder case
- that was filed against him in Basttop County in 1997.

5. Inthe summer of 1997, as part of my 1nvest1gat10n of the case, | went to the Bastrop HEB
whcre the victim, Stacey Stites, worked in the months before her death, I spoke with
several of Ms. Stites® co-workers, some of whom said that they were aware of a romantic
relationship between Ms, Stites and Mr. Reed having witnessed the close relationship
between them. I wrote down the names of the employees I spoke with and took notes-
memorializing these conv&rsatlons I placed these notes in the file I maintained on Mr.

Reed’s case.

6. 1 retumed to the Bastrop HEB several weeks later to speak again with Ms, Stites’ co--
workers. On this visit, Ms. Stites’ co-workers were unwilling to speak with me about Ms.
Stites, Mr. Reed, or their relationship. I suspected that someone, most probably the -
Bastrop City Police, had exerted pressure on them and told them not to cooperate with me
or provide any information that could be helpful to Mr. Reed and his defense in this case,

7. Around this same time, I noticed that I was. being followed by a police car every time I
«camie to and left Bastrop, such that I would restrict my evening travels. , '

8. I ceased representing Mr. Reed in the Fall of 1997 because Mr. Reed's family. could not
afford to pay the attorey’s fees and expenses that would be required to mount a defense
to- the capital murder charges. At this time, I gave my file, bound and sealed, containing
the only copy of my notes on my conversation with the HEB employees to Mr. Calvin

_ Garvie, the then attorney who took over representation of Mr. Reed
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INTEREST OF AMICI!

Amici are thirteen current and former Texas
law enforcement officers with over 250 years of com-
bined experience.2 They include police officers with lo-
cal sheriffs’ and constables’ offices, a police depart-
ment chief, corrections officers, an evidence specialist,
and a major crimes detective.

Each of the amici cares deeply about the crimi-
nal justice system and the rule of law. While that often
means holding wrongdoers accountable, an equally
1mportant goal of the justice system is to avoid pun-
ishing the innocent. “[IInvestigations must inculpate
and exculpate.” (E-mail from Amicus William Evans.)
Wrongful convictions, and a fortiorr wrongful execu-
tions, are not only unjust; they also undermine the le-
gitimacy of our laws and the public trust therein. In
the words of one Amicus: “if all evidence is not re-

1 Pursuant to Supreme Court Rule 37.6, amici curiae
(“Amici”) affirm that no counsel for a party authored this brief in
whole or in part, and no person other than Amici and their coun-
sel has made a monetary contribution to the preparation or sub-
mission of this brief. Pursuant to Supreme Court Rule 37.2, coun-
sel of record for all parties received notice at least 10 days prior
to the due date of the intention of Amici to file this brief. All par-
ties consented to the filing of the brief.

2 Amici submit this brief only in their capacities as pri-
vate citizens. To the extent an Amicus’s employer is named, it is
solely for descriptive purposes and does not constitute the em-
ployer’s endorsement of the brief or any portion of its content.
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viewed and/or tested, and the wrong person is exe-
cuted[,] it ... tarnishes the image of [the] System
whose laws [we] swore to uphold.” (E-mail from Ami-
cus Jessie Tippie (typo corrected).)

Many of the Amici do not oppose the imposition
of the death penalty in appropriate cases. But all agree
with this Court’s longstanding view that the “qualita-
tive difference between death and other penalties calls
for a greater degree of reliability when the death sen-
tence is imposed.” Lockett v. Ohio, 438 U.S. 586, 604
(1978).

Amici also believe that for the reasons ex-
plained in Petitioner’s brief, such reliability is lacking
in this case. There are serious “questions as to
whether all pertinent and critical evidence was intro-
duced during Mr. Reed’s trial.” (E-mail from Amicus
Manuel Mancias (typo corrected).) Justice requires
that “the evidence of this case in particular needs to
be reheard before a man is executed.” (E-mail from
Amicus Jordan Murray.) Failing to do so would be a
“travesty” of justice. (E-mail from Amicus Mike
McGann.)

SUMMARY OF ARGUMENT

Death—the harshest sentence meted out by any
judicial system—is both uniquely severe and uniquely
irrevocable. Furman v. Georgia, 408 U.S. 238, 306
(1972) (Stewart, J., concurring); accord, e.g., Woodson
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v. North Carolina, 428 U.S. 280, 305 (1976) (plurality
opinion). For those reasons, this Court has insisted
time and time again that capital trials meet a height-
ened level of reliability. #.g., Lockett v. Ohio, 438 U.S.
586, 604, (1978); Gardner v. Florida, 430 U.S. 349, 359
(1977).

Mr. Reed’s conviction lacks that necessary reli-
ability. The record in this case, including significant
new evidence potentially exonerating Mr. Reed and
implicating a different suspect, raises serious doubts
about Mr. Reed’s guilt. For that reason, Amici respect-
fully urge the Court to ensure that Mr. Reed’s case
gets a thorough second look before he is executed.

This briefis intended to explain why, from a law
enforcement perspective, such review is critical on the
facts of this case. First, the criminal justice system has
a strong interest not only in punishing the guilty but
also in not punishing the innocent. Executing an inno-
cent person is “[t]he quintessential miscarriage of jus-
tice.” Schlup v. Delo, 513 U.S. 298, 324-25 (1995). Not
only would doing so be cruel and immoral, it would
also undermine the rule of law and the legitimacy of
the very system Amici have sworn to uphold.

Second, Amici know that under the wrong con-
ditions even good investigators and prosecutors can
make mistakes. A case that is objectively weak can ap-
pear much stronger to those in the middle of it. As law
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enforcement officers, Amici are familiar with the phe-
nomena of forensic error, weak facts, tunnel vision,
and community pressure that can distort an investi-
gation. There is a significant, atypical risk that these
factors tainted the outcome of Mr. Reed’s trial.

Third, this brief explains from Amici’s perspec-
tive why the evidence of Mr. Reed’s innocence—and
Mr. Fennell’s guilt—is so uniquely compelling that
granting Mr. Reed’s Petition, and reversing the judg-
ment below, would not open the floodgates to meritless
appeals and habeas petitions. Amici understand as
well as anyone the need for finality in criminal cases.
But where, as here, there is a significant risk of exe-
cuting an innocent man, that need for finality must
yield to the needs of justice.

ARGUMENT

I. AMICI BELIEVE THAT WRONGFUL EXE-
CUTIONS UNDERMINE THE RULE OF LAW

A. About The Amici

Lead Amicus Deke Pierce is a sixth-generation
Texan and has been a Texas Peace Officer since
1992—including since 1994 in Central Texas, near
where the Reed investigation took place. Mr. Pierce
currently serves as Deputy Constable for Williamson
County Precinct 1 Constable’s Office, a position he has
held since 2017. For 22 years prior, Mr. Pierce served
as a Deputy Sheriff and Traffic Investigator for the
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Travis County Sheriff’'s Office. Mr. Pierce is also a vet-
eran of the U.S. Air Force, serving as an Avionics Sys-
tem Specialist at Moody Air Force Base in Valdosta,
Georgia.

Mr. Pierce holds a Texas Master Peace Officer’s
certification, based on over 3000 hours of training, and
has received the Academic Recognition Award from
the Texas Commission on Law Enforcement. Mr.
Pierce is or has been a member of the Sheriff’s Associ-
ation of Texas, Texas Municipal Police Association,
Texas Search and Rescue Board and Advisory Board,
Association of Certified Fraud Examiners, and Wil-
liamson County Deputies Association. He has also
been a law enforcement shift commander and volun-
teer for Rodeo Austin, director of the Sheriff's Memo-
rial & Benevolent Society of Travis County, and a
member of American Legion Kerlin/Lyerly Post 154.

Mr. Pierce’s interest in Mr. Reed’s case stems
from his 2015 introduction to Anthony Graves, who
was wrongfully convicted of murdering six people in
Somerville, Texas, in 1992, only to be released in 2010
after 18 years of incarceration. Through his associa-
tion with Mr. Graves, Mr. Pierce ultimately met Mr.
Reed’s mother Sandra and brother Rodrick, who intro-
duced Mr. Pierce to the facts of Mr. Reed’s arrest and
conviction. Mr. Pierce’s subsequent investigations into
Mr. Reed’s case—including Mr. Pierce’s ongoing con-
versations with other current and former Texas peace
officers (see below)—have led Mr. Pierce to the ines-
capable conclusion that justice would not be done were
Mr. Reed to be executed based on the current record.
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The other current and former Texas law en-

forcement officers who stand with Mr. Pierce in seek-
ing to ensure that Mr. Reed’s case receives the thor-
ough review it deserves are:

Tip Birdwell: Mr. Birdwell served in Texas law
enforcement from 1978 to 2018, including posi-
tions with Travis County Sheriff’s Office, Travis
County Constable’s Office Precinct 4, Austin
Park Rangers, and Austin Independent School
District. Mr. Birdwell is also a veteran of the
U.S. Marine Corps.3

Rodney Blackmon: Mr. Blackmon began his ser-
vice with the Travis County Sheriff’s Office in
1989, working in both corrections and law en-
forcement. Mr. Blackmon has received Master-
level certifications with respect to both disci-
plines.

William Evans: Mr. Evans served for 17 years
with the Travis County Sheriff's Office after
previously serving for three years as a civilian
volunteer with the office.

Manuel Mancias: Mr. Mancias served for 19
years in the Travis County Sheriff’s Office, re-
tiring at the rank of Sergeant. He spent five
years as a Detective and Supervisor of the Ma-
jor Crimes unit.

3 Mr. Birdwell joins this brief in his capacity as a former

law enforcement officer, not in his current capacity as a Munici-
pal Court Associate Justice.



Pete Mateo: Mr. Mateo served for 27 years with
the Travis County Sheriff’s Office, mostly as a
patrol officer, and has also worked in correc-
tions. Mr. Mateo is a certified Master Peace Of-
ficer and has also received a Master-level certi-
fication 1n corrections.

Mike McCann: Mr. McCann served 27 years in
public safety roles, including 18 years of service
with the Cedar Park Police Department. He
was a patrol supervisor at that department
when he retired in 2016.

Jordan Murray: Mr. Murray has been a Reserve
Officer with the Smithville, Texas police depart-
ment since 2012.

Robert Phillips: Mr. Phillips has been a Texas
law enforcement and corrections officer for over
23 years, and currently serves in commercial
vehicle enforcement with the Travis County
Sheriff's Office. He is a certified Master Peace
Officer and holds an advanced certification in
corrections.

Shane Sexton: Mr. Sexton currently serves as
Chief of Police for the Concordia University
Texas Police Department, and is a Board Mem-
ber for the Texas Association of College and
University Police Administrators. He has
served in law enforcement since 2000. Mr. Sex-
ton 1s a certified Master Peace Officer, an Ad-
junct Instructor for the Austin Police Academy
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and the UT System Police Academy, and previ-
ously served as a Texas Commission on Law
Enforcement Instructor.

e Samuel Strauss: Mr. Strauss has served as a
Reserve Deputy and Reserve Deputy Constable
with the Travis County Sheriff's Office, Wil-
liamson County Sheriff’'s Office, and William-
son County Precinct 1 Constable’s Office.

o Jessie “dess” Tippie: Mr. Tippie retired in 2018
with over thirty years of experience as a Texas
law enforcement officer. He spent ten years
with the Bastrop County Sheriff's Office, in-
cluding six as a criminal investigator. He also

served thirteen years with the Travis County
Sheriff’s Office.

e Jay Whitney: Mr. Whitney served for 34 years
in the Grayson County Sheriff’'s Office, includ-
ing 15 years’ experience in narcotics and crimi-
nal investigations that involved six homicide in-
vestigations. Mr. Whitney has investigated sev-
eral cold cases, where he has seen first-hand the
consequences of investigative biases.

B. Wrongful Convictions and the Rule of Law

Amici have a broad range of experience in law
enforcement but share a common belief that only the
guilty should suffer punishment, especially when cap-
ital punishment is involved. To be sure, law enforce-
ment should ensure community safety. But the need
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to treat the people of the community with dignity and
respect, and to meet with and listen to community
members about their needs and concerns, is just as im-
portant. Allowing Mr. Reed to be executed while sig-
nificant questions exist about the accuracy of his con-
viction would serve neither of these goals.

Indeed, it benefits both the law enforcement
community and the public when convictions and exe-
cutions are both actually reliable, and generally per-
ceived to be reliable. The existence and perception of
wrongful convictions undermine the public’s trust in
law enforcement. This in turn may discourage mem-
bers of the community from cooperating with law en-
forcement, thus making it even harder for law enforce-
ment personnel to perform what is already a difficult
job. And of course, wrongful convictions are directly
antithetical to law enforcement officers’ foremost
sworn duty: to uphold the law.

II. AMICI BELIEVE THERE IS A MANIFEST
NEED FOR HEIGHTENED RELIABILITY IN
CAPITAL CASES

Capital cases require heightened relia-
bility because, as this Court has consistently
recognized, “death is different.” K.g., Ford v.
Wainwright, 477 U.S. 399, 411 (1986) (plurality
opinion).
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The penalty of death differs from all other
forms of criminal punishment, not in degree
but in kind. It is unique in its total irrevoca-
bility. It is unique in its rejection of rehabil-
itation of the convict as a basic purpose of
criminal justice. And it is unique, finally, in
its absolute renunciation of all that is em-
bodied in our concept of humanity.

Furman v. Georgia, 408 U.S. 238, 306 (1972) (Stewart,
J., concurring); accord, e.g., Woodson v. North Caro-
lina, 428 U.S. 280, 305 (1976) (plurality opinion)
(“[TIhe penalty of death is qualitatively different from
a sentence of imprisonment, however long. Death, in
its finality, differs more from life imprisonment than
a 100-year prison term differs from one of only a year
or two.”).

For decades, it has been a cornerstone of this
Court’s death penalty jurisprudence that “this quali-
tative difference between death and other penalties
calls for a greater degree of reliability when the death
sentence 1s imposed.” Lockett, 438 U.S. at 604; accord,
e.g., Kennedy v. Louisiana, 554 U.S. 407, 443-44 (pro-
hibiting death penalty for non-fatal child rape in part
because of risks of “unreliable ... child testimony”), as
modified on denial of reh’s, 554 U.S. 945 (2008) ; Lank-
ford v. Idaho, 500 U.S. 110, 125-26 (1991) (reversing
conviction because judge’s failure to give notice that
he was considering death penalty undermined relia-
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bility of the adversarial process); Whitmore v. Arkan-
sas, 495 U.S. 149, 167 (1990) (Marshall, J., dissenting)
(“It is by now axiomatic ... that the unique, irrevocable
nature of the death penalty necessitates safeguards
not required for other punishments.”); Caldwell v.
Mississippi, 472 U.S. 320, 330 (1985) (holding that
death sentence is not constitutionally reliable if the
jury is misled as to its “awesome responsibility” in sen-
tencing); Strickland v. Washington, 466 U.S. 668, 688
(1984) (recognizing that ineffective assistance of coun-
sel can threaten reliability by undermining the adver-
sarial process); Zant v. Stephens, 462 U.S. 862, 884-85
(1983) (“[Blecause there is a qualitative difference be-
tween death and any other permissible form of pun-
ishment, there is a corresponding difference in the
need for reliability in the determination that death is
the appropriate punishment in a specific case.” (inter-
nal quotation marks and citation omitted)); Gardner
v. Florida, 430 U.S. 349, 359 (1977) (holding that
heightened need for reliability outweighs state’s inter-
est in keeping presentencing report secret).

This principle applies whether the question is
one of “reliability of the sentencing” or, as here, “relia-
bility of the guilt determination.” Beck v. Alabama,
447 U.S. 625, 638 (1980). The bottom line is that “the
severity of the sentence mandates careful scrutiny in
the review of any colorable claim of error.” Stephens,
462 U.S. at 884-85.
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III. AMICI BELIEVE THAT SYSTEMIC FAC-
TORS CREATED A HIGH RISK OF WRONG-
FUL CONVICTION IN THIS CASE

Despite this need for heightened reliability in
capital cases, the record now shows that Mr. Reed’s
conviction was anything but reliable. Emerging
criminology and social science research demonstrates
that wrongful convictions predictably result from
numerous factors present in this case, including
forensic error, weak facts, tunnel wvision, and
community pressure.

In 2009, the National Research Council
identified “a critical need in most fields of forensic
science to raise the standards for reporting and
testifying about the results of investigations.” Nat’l
Res. Council, Strengthening Forensic Science in the
United States: A Path Forward, at 185 (2009).
Forensic error often arises from the skewed
Interpretation of test results by expert witnesses at
trial. For example, forensic error can include
“overstating the inculpatory nature of the evidence by
providing inaccurate or non-existent statistics” and
“misstating the certainty of the results.” Jon B. Gould,
et al., Predicting Erroneous Convictions: A Social
Science Approach to Miscarriages of Justice, at xix-xx
(2012). For this reason, criminal justice professionals
increasingly recognize that “[florensic science reports,
and any courtroom testimony stemming from them,
must include clear characterizations of the limitations



13

of the analyses, including associated probabilities
where possible.” Nat’'l Res. Council, supra, at 186.

But that salutary acknowledgment of the limits
of forensic science did not occur at Mr. Reed’s trial.
Instead, the State’s forensic experts testified
categorically—and incorrectly—that sperm can
remain intact for no more than 24 or 26 hours after
intercourse. (App. 91a-93a, 103a-104a, 306a-309a.)
Studies show that forensic experts are particularly
prone to overstating the probative value of their test
results where, as here, there is scant evidence linking
a defendant to a crime. “Forensic scientists, aware of
the desired result of their analyses, might be
influenced—even unwittingly—to interpret ambi-
guous data ... to support the police theory.” Keith A.
Findley & Michael S. Scott, The Multiple Dimensions
of Tunnel Vision in Criminal Cases, 2006 Wis. L. Rev.
291, 293 (2006); see also Gould et al., supra, at xix
(noting that “weak facts may encourage prosecutors to
engage in certain behaviors designed to bolster the
case, which our statistics show help predict an
erroneous conviction”). Here, the State’s forensic
experts would have understood that the State’s case
depended almost entirely on their testimony. Amici
believe that the “weak facts” linking Mr. Reed to Ms.
Stites’s murder invited the forensic experts to make
the fundamental forensic errors that now taint Mr.
Reed’s conviction.



14

As current and former law enforcement officers,
Amici also recognize the problem of tunnel vision, to
which all law enforcement officers are susceptible, and
which “can occur at any point in the criminal justice
process.” Gould, et al., supra, at xxi. Tunnel vision
refers to the “compendium of common heuristics and
logical fallacies,” ... that lead actors in the criminal
justice system to ‘focus on a suspect, select and filter
the evidence that will “build a case” for conviction,
while ignoring or suppressing evidence that points
away from guilt.” Findley & Scott, supra, at 292
(citations omitted). This phenomenon does not depend
on any bad faith or incompetence of the officers
involved. Rather, it is a result of ordinary cognitive
bias, that can make even experienced, well-
intentioned officers fixate on a theory of the case that,
from an objective perspective, does not hold up.

Amici believe that tunnel vision also tainted the
investigation of Ms. Stites’s murder. In particular, the
pre-trial investigation shows that police did not
believe the forensic evidence exonerated Mr. Fennell
until after Mr. Reed became a suspect. Only after Mr.
Reed was identified as the source of an intimate
sample did police consider the forensic evidence
dispositive of guilt.

Shortly after Ms. Stites was murdered in April
1996, vaginal swabs obtained at the crime scene and
during a subsequent autopsy revealed a small number
of intact spermatozoa. (App. 92a-93a.) These sperm
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cells were not linked to Mr. Reed until a year later, in
early 1997. (App. 102a.) In the interim, investigators
spent months considering Mr. Fennell as a suspect,
subjecting him to aggressive interrogations and
polygraph tests which led him to invoke his Fifth
Amendment privilege against self-incrimination. Mr.
Fennell was actively pursued as a suspect “even
though DNA testing excluded him as the donor of the
semen.” (App. 99a.) So long as Mr. Fennell was their
primary suspect, investigators did not regard
unidentified sperm in the victim’s body as evidence
that Mr. Fennell had not committed the murder. Only
after the sperm had been linked to a specific person—
Mr. Reed—did the State adopt the theory that the
person who deposited the sperm must also have
committed the murder. At that point, Amici believe
that tunnel vision set in and investigators allowed
themselves to forget what they had previously known:
that another person’s sperm did not necessarily
exculpate Mr. Fennell. Investigators abruptly shifted
focus to Mr. Reed and never looked back. This fixation
on Mr. Reed despite such weak evidence raises Amici’s
concerns that he was, as one Amicus has phrased it,
“railroad[ed].” (E-mail from Amicus Rodney
Blackmon.)

Finally, Amici believe that Mr. Reed’s conviction
was tainted by “community pressure,” which “may
encourage overly swift resolutions to cases involving
serious crimes like rape and murder.” Gould, et al.,
supra, at xviii-xix. Community pressure helps explain
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how well-meaning investigators, prosecutors, and
scientific experts may unwittingly succumb to tunnel
vision, fixate on a suspect despite limited evidence
against him, and exaggerate the import of ambiguous
forensic evidence to compensate for fundamental
weaknesses in the State’s proof. In a high-profile
murder case, these factors can become mutually self-
reinforcing, “dismantlling] the rigorous testing of
evidence that makes the investigative and adversarial
processes function effectively.” Id. at xxi. “/Ofverall,
the erroneously convicted are truly cases of systemic
failure” Id. (emphasis in original).

IV. GRANTING MR. REED’S PETITION WOULD
NOT “OPEN THE FLOODGATES” TO MERIT-
LESS HABFEAS CLAIMS

Amici submit that Mr. Reed’s case presents two
exceptional factors that warrant additional review:
the complete undermining of the forensic case against
him and the strong evidence pointing to Mr. Fennell
as the real killer. These factors are not present in most
cases, so granting relief in this case would not mean
opening the door to thousands of other appeals and
collateral attacks.

Moreover, granting relief in this case would be
consistent with the Court’s traditional use of inno-
cence—or a significant possibility of innocence—as a
“safety valve” in capital cases. Indeed, Amici note that
this case is factually quite similar to House v. Bell, 547
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U.S. 518 (2006), where this Court allowed the peti-
tioner (Mr. House) to bring defaulted habeas claims
because there was significant evidence of actual inno-
cence. (Mr. House was subsequently exonerated and

freed.)

As current and former law enforcement offi-
cials, Amici believe as much as anyone in the need for
finality in criminal prosecutions. Meritless appeals
and collateral attacks can waste resources and deny
closure to victims and their families. Evidence and
witness testimony are often more reliable when they
are fresh. Thus, the trial is supposed to be the “main
event.” Wainwright v. Sykes, 433 U.S. 72, 90 (1977).
But these considerations do not outweigh the enormity
of potentially executing an innocent person, which,
this Court has recognized, is “[t|he quintessential mis-
carriage of justice.” Schlup v. Delo, 513 U.S. 298, 324-
25 (1995). Expedience cannot become a substitute for
justice. For that reason, the Court has long allowed
habeas claims that would otherwise be barred to avoid
a miscarriage of justice. £.g., House, 547 U.S. at 555;
Sanders v. United States, 373 U.S. 1, 16 (1963).4

4 This principle is so important, in fact, that the Court
has continued to apply the “ends of justice” exception even though
it is not expressly stated in the applicable statutes. See House,
547 U.S. at 539 (reading limitations of the Antiterrorism and Ef-
fective Death Penalty Act as inapplicable to litigation of “de-
faulted claims based on a showing of actual innocence”);
Kuhlmann v. Wilson, 477 U.S. 436, 451 (1986) (similar).
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Mr. Reed’s case is strikingly similar to House v.
Bell. In House, this Court found that the defendant
had made a sufficient “gateway” showing of potential
innocence to allow him to seek habeas review of proce-
durally defaulted constitutional claims. 547 U.S. at
555. The Court based this holding on two factors,
which are also present here: the complete undermin-
ing of the forensic case against the petitioner and a
compelling alternative suspect.

First, the forensic evidence against Mr. House
was completely undermined. DNA testing showed that
semen found on the victim, “the only forensic evidence
at the scene that would link Mr. House to the murder,”
did not match Mr. House. /d. at 540-41. Expert testi-
mony also showed that blood on Mr. House’s pants
most likely came from cross-contamination by the po-
lice. Id. at 541-44. This case is similar. The scientific
basis for Mr. Reed’s conviction has completely eroded
as the State’s three forensic experts (or their col-
leagues and successors) have acknowledged signifi-
cant flaws in the scientific opinions presented against
Mr. Reed at trial. (App. 228a-229a, 233a, 277a.) These
developments raise profound concerns because foren-
sic evidence was the cornerstone of the State’s case.
With the validity of that evidence now in serious
doubt, the overall weakness of the case against Mr.
Reed appears striking and unmistakable. Most nota-
bly, no physical evidence links Mr. Reed to either of
the two crime scenes. And new evidence and witnesses
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support Mr. Reed’s claim that he had a consensual sex-
ual relationship with Ms. Stites (App. 422a-434a).

Second, Mr. House presented new “troubling ev-
idence” showing that someone else—the victim’s hus-
band—*“could have been the murderer.” 547 U.S. at
548. This evidence included testimony that the vic-
tim’s husband had been physically abusive, 1d. at 548-
49, tried to fabricate an alibi, 7d. at 549, and lied to
police about his whereabouts on the night of the mur-
der. Id. at 551. In this case, Mr. Reed has presented
similar new evidence that implicates Ms. Stites’s fi-
ancé, Mr. Fennell, as a strong suspect in her murder.
(App. 344a). Evidence, including a rape conviction,
demonstrates Mr. Fennell’s history of violence to-
wards women. (Pet. 10; App. 182a-83a.) A witness
heard Mr. Fennell say that he would strangle his girl-
friend with a belt if he ever caught her cheating. (App.
117a.) Mr. Fennell told inconsistent stories about his
whereabouts on the night of the murder. (See Pet. 11-
13.) And his own testimony puts him with Ms. Stites
at the time she was killed. (See Pet. 10). In Amici’s
view, Mr. Reed’s conviction cannot be considered reli-
able without ruling out the substantial chance that
Mr. Fennell was Ms. Stites’s real killer.

These two factors, so persuasive in House, are
both extreme and uncommon. As this Court has noted,
“[c]llaims of actual innocence pose less of a threat to
scarce judicial resources and to principles of finality
and comity” than do other kinds of collateral attack, in



20

large part because “experience has taught us that a
substantial claim that constitutional error has caused
the conviction of an innocent person is extremely
rare.” Schlup, 513 U.S. at 324.

These factors are also relatively objective. This
1s not a case where the weight of the evidence has
merely shifted; rather, the forensic case against Mr.
Reed has been completely obliterated. Similarly, the
new evidence showing Mr. Fennell’s predilection for
violence against women and his means, motive, and
opportunity to murder Ms. Stites go far beyond a whiff
of possibility. Thus, opening the courthouse doors to
Mr. Reed’s claims would not open a floodgate of merit-
less habeas suits.

CONCLUSION

For all of the foregoing reasons, Amici urge the
Court to grant the Petition for Certiorari and reverse
the decision below.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

RODNEY REED, §
Petitioner §
§

V. § CIVIL ACTION NO. A-02-CA-142
§
DOUG DRETKE, Director, Texas §
Department of Criminal Justice, §
Institutional Division, §
Respondent §

DECLARATION OF ROBE J. BAYARDO, M.D.
STATE OF TEXAS §

COUNTY OF TRAVIS g

1. My name is Roberto J. Bayardo, M.D. I am over the age of 18 years and fully
competent in all respects to make this Declaration. All the facts recited herein are within my
personal knowledge and are true and correct. All of the opinions recited herein are expressed
within a reasonable degree of medical and/or scientific probability, except where noted.

2, I am a forensic pathologist, and the former Travis County Medical Examiner. I
performed'the autopsy on Stacy Stites, and testified at the trial of Rodney Reed. 1 have recently
reviewed the following materials:

a. The autopsy report on Ms. Stites;

b. My trial t‘estimo‘ny;

c. Excerpts from the trial testimony of Karen Blakely and Meghan Clement; and

d. The April 14, 2006 affidavit and June 16, 2010 declaration of Leroy Riddick, M.D.

I am also personally aware that Jimmy Fennell, who was a Giddings police officer at the time of

Ms, Stites’s death, and was a suspect in her murder, has been convicted of sexual assault while
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serving as police officer in Georgetown, Texas and is in prison. Based on the materials identified
above, the information concerning Mr. Fennell, and my expertise as a forensic pathologist, I have
the foliowing opinions and clariﬁcations;.

3. Time of Death. At trial, [ testified that I estimated the time of death as 3:00 a.m.
on April 23, 1996. Estimates regarding time of death are just that — estimates ~ and the accuracy
of the estimate is subject to various factors, as oﬁtlined by Dr. Riddick in paragraphs 10-13 of his
April 14, 2006 affidavit. My estimate of time of death, again; was only an estimate, and should
not have been used at trial as an accurate statement of when Ms. Stites died. (As I testified, I am
unaware of how long it was between the time of death and the time her body was brought to the
Travis County Medical Examiner’s office.) If the prosecuting attorneys had advised me that they
intended to use my time of death estimate as a scientifically reliable opinion of when Ms. Stites
died, I would have advised them not to do so. In my professional opinion, pinpointing a precise
time of exactly when Ms. Stites died would have been, and remains, impossible.

4. Survival of Sperm. At trial, I testified that the very few spermatozoa I found in
Ms. Stites’s vaginal cavity had been depositéd there “quite recently.” Ms. Blakely testified that
spermatozoa can remain intact in the vaginal cavity for no more than 26 hours; and Ms. Clement
testified that spermatozoa can remain intact for no more than 24 howrs. I question the
qualifications of these witnesses to offer this testimony, and in any event, they are incorrect. I am
personally aware of medical literature finding that spermatozoa can remain infact in the vaginal
cavify for days after death. Accordingly, in my professional opinion, the spermatozoa I found in
Ms. Stites’s vaginal cavity could have‘ been deposited days before her death. Further, the fact
that I found “very few” (as stated in the autopsy report) spermatozoa in Ms. Stites’s vaginal

cavity suggests that the spermatozoa was not deposited less than 24 hours before Ms. Stites’s




()

)

)

death, If the prosecuting attorneys had advised me that they intended to present testimony that
spermatozoa cannot remain intact in the vaginal cavity for more than 26 hours, and argue that
Ms. Stites died within 24 hours of the spermatozoa being deposited, I would have advised them
that neither the testimony nor the argument was medically or scientifically supported.

5. Sperm Not Found in Rectum. I reported in the autopsy report and testified at trial
that rectal smears taken of Ms. Stites were negative for spermatozoa and seminal fluid. Upon
direct examination, I did testify that under a microscopé, the rectal smears showed what appeared
to be the heads of spermatozoa. However, the smears were insufficient to conclude that
spermatozoa were present in the rectum. Accordingly, I reported the smears as negative on the
autopsy report, My trial testimony should not have been construed as suggesting that
spermatozoa were -indeed found in Ms. Stites’s rectal cavity. Had the prosecuting attorneys
advised me tﬁat they intended to present my testimony as evidence that spermatozoa was found
in Ms. Stites’s rectal cavity, | would have informed them that that was incorrect. An autopsy
report is the result of scientifically valid, forensic pathology methods. Trial testimony is given in
response to the questions asked. Had I been asked at trial if spermatozoa and/or seminal fluid had
been found in Ms. Stites’s rectal cavity, I would have said that it had not, consistent with the
autopsy report.

6. Sexual Assault. I found on autopsy that Ms. Stites was sexually assaulted, and

testified consistently at trial. However, the presence of spermatozoa in Ms. Stites’s vaginal

cavity was not evidence of sexual assault. There was no indication that the spermatozoa in Ms.
Stites’s vaginal cavity was placed there in any fashion other than consensually. Also, because
there was no spermatozoa found in Ms. Stites’s rectal cavity, there is no evidence that any

spermatozoa was deposited in the rectal cavity as a result of the sexual assault. In my
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professional opinion, Ms. Stites was sexually assaulted in her anal cavity, and that assault did not
result in the deposit of any spermatozoa. The injuries to Ms. Stites’s anus are ceifainly
consistent with penile penetration, as I testified, but if there was penile penetration, there was 1ilo
cjaculation. 1 und,ei'stand that the sexual assault for which Mt. Fennell was convicted did not
involve ejaculation. T_his is consistent with the sexual assault on Ms. Stites. Further, the injuries
to Ms. Stites’s anus are more consistent with penetration by a rod-like instruiment, such' as &
police baton.

7. I declare under penalty of perjury under the laws of the United States of America’ |
that the foregoing is true and correct.

Executed on August 13, 2012.
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AFFIDAVIT OF WERNER U. SPITZ, MD

STATE OF MICHIGAN )
) ss
COUNTY OF MACOMB )

I, Werner U. Spitz, M.D., having been duly sworn and having personal knowledge
of the matters set forth in this affidavit, hereby states:

I am a medical doctor licensed to practice medicine. | graduated from medical
school in 1953 and have undertaken residency in pathology followed by fellowship
in forensic pathology. | am certified by the American Board of Pathology in
anatomic pathology (1961) and forensic pathology (1965). | have spent my entire
professional life (62 years) in the practice of forensic pathology. My curriculum vitae
is attached.

1. My review of the autopsy report, autopsy photos, crime scene photos, crime
scene video, and report of crime scene investigation leads me to conclude that
Stacey Stites was murdered prior to midnight on April 22, 1996 (the night before her
body was found). And further that she laid in a different position for about 4-5 hours
before she was moved to the location where the body was found,

2. The lividity (livor mortis, red purple discoloration due to pooling of blood after
death) on Stites's face, shoulder, and arm, scientifically proves that she was dead in a
position different from that which she was found for a period of at least 4- 5§ hours. This
pattern of lividity seen on the anterior arm, chest, shoulder, and face would develop if
Stites was lying face down with one arm lower than the rest of the body for 4-5 hours,
before she was moved to the position in which she was found. It is impossible that this
lividity occurred at the scene in the position the body was found because Stites’s body
was found on her back. | have reviewed investigation reports indicating that mucus-like
fluid was found near the passenger floor board of the truck belonging to Stites’s fiancé.
The presence of this fluid in combination with the lividity on the arm, shoulder and face
is consistent with Stites being killed at a different location and later placed into the pick-
up truck, resting with her face and arm lower than the rest of the body. This would
explain both the mucus-like fluid near the passenger floor of truck and the blanching
(areas where blood is pressed out of the skin) on the fingers as if pressed into
something after death.

3. The presence of lividity in these non-dependent areas makes it medically and
scientifically impossible that Stites was killed between 3- 5 a.m. on the date in question.
Stites could not have been both murdered and dumped between the hours of 3-5

a.m. on April 23, 1996 and remained undisturbed in that spot until'her body was
discovered at around 3 p.m. because the lividity observed in the non-dependent areas

1
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would have taken at least 4-5 hours to develop. It is impossible that Stites was
murdered and left at the scene in the two-hour time frame asserted by the State at trial.
| have reviewed the trial transcripts of the pathologist Roberto Bayardo M.D. and the
Crime Scene Investigator Karen Blakely. The medico-scientific analysis of the lividity |
discuss was never addressed.

4. Dr. Bayardo describes “slight residual” ngor at autopsy conducted at 1:30 p.m. on
April 24, 1998, after the body was refrigerated since approximately 11 p.m. on April 23",
Rigor is seen on the crime scene video, but the arms are easily placed down from
above Stites’s head as she is put into a body bag before sundown on April 23,1996,
This movement of the arms shows passing rigor. Likewise, “slight residual rigor” after
refrigeration at the ME's office is consistent with passing rigor, at the time the body is
filmed in the video.

5. Rigor is markedly temperature-dependent. In warm weather rigor mortis
progresses faster, in cool weather it progresses more slowly. The average temperature
on April 23" was in the mid-60s. Taking this temperature into consideration, passing
rigor, as depicted in the video, is consistent with death of about 20-24 hours prior to the

- video—a period of 15 hours as estimated by Dr. Bayardo would not allow for such

movement, without having broken the rigidity.

6. Very few sperm were found on autopsy smears, and the crime scene investigator
found only 3 intact spermatozoa. If the victim was sexually assaulted between 3-5 a.m.,
there would be more sperm found on slides. A normal sperm count is considered to be
15 million spermatozoa per milliliter. The amount of sperm found on the slides is more
consistent with a longer interval between intercourse and the time the sample was
collected. As | explain in my book, intact spermatozoa can be found in the vagma up to
72 hours after coitus.

7. My review shows evidence of decomposition that is not consistent with a time of
death at 3 a.m. on April 23, 1996. The body is described as having green discoloration,
which can be seen in the video. The appearance of the breasts after the bra is removed
shows gas formation. The abdomen does not appear flat. There is skin slippage in
several places. What is described at autopsy as post mortem burns in the face,
breasts, and other areas is also likely skin slippage, in which the top layer of skin has
dried. What has been described as petechiae in the scalp are none other than small
torn blood vessels in the process of reflection of the scalp. Brown fluid running from the
mouth and nose, across the right cheek is decomposition fluid and is not described in
the autopsy report. Internal organs also show evidence of decomposition~what Dr.
Bayardo describes as congestion in lungs is actually decomposition. The heart is flabby
and the blood is liguid after liquefaction which is part of the decomposition process.
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Brain swelling is also part of decomposition. This amount of decomposition supports a
post-mortem interval of about 20 to 24 hours before the film and photographs.

8. The distended anus seen in photos and described at autopsy is normal, in
consideration of the absence of rigidity. It is a common mistake for death investigators
to misinterpret natural relaxation of the sphincter, as evidence of anal penetration.
There are no apparent lacerations in the photographs of the anus. If iacerations were
present, they would be visible. Abrasions described at autopsy are not evidence of anal
assault, and are equally consistent with hard bowel movements. | am aware that there
was a weak DNA result consistent with Rodney Reed on the sperm fraction of the rectal

swab taken from Stites. The presence of a small amount of sperm in the rectum is not

surprising and does not contradict my conclusion that there is no evidence of anal
penetration in this case. When semen is present in a body, it can drain from the vagina
into the dilated anus. | have seen this happen in a number of cases. Contamination of
the rectal swab by vaginal contents is also a concern, especially in cases where vaginal
swabs are collected prior to the taking of the rectal specimens.

9. The examination of the body at the scene was inappropriate. None of the
investigation should have been done by the crime scene investigator. The body should
have been placed in a body bag, preserving all trace evidence, and then taken to a
controlled environment where it could be examined by a forensic pathologist. But
despite these errors, the photographs and video provide enough evidence to estimate
the post-mortem interval. These observable factors include: lividity, rigor, amount of
residual sperm in the genital tract, and evidence of decomposition. When all of these
factors are considered together, it becomes lndlsputable that the time of death was
considerably earlier than 3:00 am on April 23" as estimated by Dr. Bayardo. All
findings point to a post-mortem mterval of about 20-24 hours prior to the time the body
was filmed.

10. My textbook, MEDICOLEGAL INVESTIGATION OF DEATH, 4™ edition, published
by Charles C. Thomas, Springfield, illinois, 2006 discusses many of the issues in this
affidavit in greater detail.




( 3 11.  All my opinions expressed in the above paragraphs 1-
education, training and experience and are rendered to

certainty.

Waefher U. Spitz, M.D.

4
Diané L. Lucke, Notary Public, State of Michigan

Monroe County, Acting in Macomb County
My commission expires: October 20, 2017

)
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Michael M. Baden, M.D.

15 West 53" Street, Suite 18
New York, New York 10019

Telephone: {212) 397-2732 Facsimile: (212) 397-2754
E-mail: MBaden@mac.com

10 February 2015

Via e-mail to bbenjet@innocenceproject.com

Bryce Benjet
Staff Attorney, Innocence Project

40 Worth Street, Suite 701

New York, New York 10013

Re:  Stacey Stites, deceased
Dear Mr. Benjet:

1. I am a physician, licensed to practice medicine in the State of New York
and Board-Certified in Anatomic, Clinical and Forensic Pathology. I am a former
Chief Medical Examiner of New York City and the former Chief Forensic Pathologist
for the New York State Police. I have held professorial appointments at Albert
Einstein Medical Schvool, Albany Medical College, New York Law School and John Jay
College of Criminal Justice. I served as Chairman of the Forensic Pathology Panels of
the United States Congress Select Committee on Assassinations that reinvestigated

the deaths of President John F. Kennedy and Dr. Martin Luther King, Jr. (1970s). 1

have been a forensic pathology consultant to the Federal Bureau of Investigation,
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10 February 2015

Page 2

the Veterans Administration, the U.S. Depértment of Justice and the U.S. Drug
Enforcement Agency. Attached hereto is a copy of my curriculum vitae.

2. I have reviewed the autopsy report and other medical examiner office
documents, scene and autopsy and clothing photographs, a scene videotape, police
reports, laboratory reports and a statement by Mrs. Carol Stites relative to the death
of Stacey Stites, 19 years old.

3. According to Mrs. Stites, her daughter returned from work as usual
about 1:30 p.m. on April 22, 1996. She went upstairs to the apartment she and her
fiancé Jimmy Fennel, a police officer, shared, changed out of her work clothes and
came back down. She stayed with her mother until about 8:00 p.m. when Mr, Fennel
returned from baseball practice and they both went upstairs. That was the last time
Mrs. Stites saw her daughter alive.

4. Mr. Fennel told police that Ms. Stites left their apartment to drive to
work in his pickup truck by hefself about 3:00 am. on April 23, 1996. The
unoccupied truck was seen parked in the Bastrop High School parking lot by a patrol
officer less than 2-1/2 hours later, at 5:23 a.m. The officer also noticed a six to eight
inch length of part of a leather belt with a square chrome buckle on the ground in
front of the driver’s door.

5. Ms. Stites’ partially clothed body was found lying face-up in brush a

number of yards from an unpaved road about 3:00 p.m. the same day. Prominent
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li{ridity was noted on the front non-dependent parts of her body by responding

sheriff's department officers. This inappropriate lividity is clearly documented in

scene photographs. A homicidal ligature mark was present around her neck and the
ligature, the remainder of the belt portion seen near the truck, was nearby.

6. Lividity develops by the gravitational settling of red blood cells while

still in blood vessels in the lower dependent portions of the body after death causing

a maroon-type discoloration of the skin. The intensity and extent of the lividity

present on Ms. Stites’ body demonstrates that she would have lain face down after

she was dead for more than four or five hours in order for this lividity to remain

after she was turned over when she was placed on her back in the brush. This
lividity demonstrates that Ms. Stites was dead before midnight on April 221¢ when
she was alone with Mr. Fennel.

7. Examination of the truck showed that the driver's seat was reclined
back and the passenger seat was in a slightly forward position. “Some type of
viscous fluid” was found on the passenger-side floorboard. This is not pulmonary
edema fluid from Ms. Stites as interpreted by the prosecution. Pulmonary edema
fluid is thin and frothy and would also have been present in and around her mouth
and nose, and was not. Pulmonary edema fluid is not viscous. This is typical post-
mortem purge fluid that flowed from her nose and mouth as her body began to

decompose and showed other decomposition changes, such as skin slippage and
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green discoloration of skin, which were also described:at the scene and autopsy. If

would have taken more than four hours after her death for this purge fluid to

develop. It could not have developed in lesslthan 2-1/2 hours if she were alive at

3:00 a.m. when she got into the truck. This finding also demonstrates that she had

been dead for a number of hours, before midnight, when she was placed in the
passenger seat.

8. The testimony at trial that no intact sperm remains in the vagina after
24 hours is not correct. It is my experience, and the experience of other forensic
pathologists as reported in the forensic science literature, that sperm may remain
intact for more than 72 hours after intercourse. The few sperm seen are entirely
consistent with consensual intercourse that Mr. Reed said occurred between
midnight and 3:00 a.m. on April 22, 1996.

9. The autopsy photographs show dilatation of Ms. Stites’ anus that
normally occurs after death when the anal sphincter muscles relax. No ]aéerations,
no blood, no semen were present in or around the anus in the photographs and
which finding was also confirmed in Dr. Bayardo’s autopsy report. There is no
evidence of anal penetration. There is no forensic evidence that Ms. Stites was
sexually assaulted in any manner.

10. In my opinion removing the clothing and performing vaginal swabs at

the scene where the body was found rather than at the properly equipped medical
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examiner’s office is contrary to proper forensic practice. Such procedure can cause
loss of trace evidence at the scene and contamination of evidence that is removed
and evidence that remains, including contamination of rectal swabs with vaginal
contents.

11. It is my opinion, to a reasonable degree of médica] and scientific
certainty, based on my education, training and more than fifty years’ experience as a
forensic pathologist, that the distribution and intensity of Mrs. Stites” lividity shows
that she was murdered before midnight of April 22, more than four hours before she
w;s brought to where her body was found; that she was already dead with signs of
decomposition and development of purge fluids when she was placed in the truck;
that intact sperm could be present two or three days after consensual vaginal
intercourse; and that there is no evidence of anal intercourse or of sexual assault. It
is further rhy opinion beyond a reasonable degree of medical certainty that, based
on all of the forensic evidence, Mr. Reed is scheduled to be executed for a crime that
he did not commit,

'Very truly yours,

N'cn (/\w.»Q (. ﬁaﬂe__

Michael M. Baden, M.D.

Former Chief Medical Examiner,
City of New York

Former Chief Forensic Pathologist,
New York State Police
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County of Mobile )
)
State of Alabama )
Affidavit of LeRoy Riddick

LeRoy Riddick, M.D., being duly sworn, deposes and says upon penalty of perjury
thereof’ \

L. My name is LeRoy Riddick and I am a medical doctor licensed to practice in the
State of Alabama. Iam board certified in anatomic and forensic pathology. 1 served as
an adjunct professor in the pathology department at the University of South Alabama
College of Medicine until I retired from that position in 2013. I retired from employment
with the State of Alabama in 2006. Before my retirement, I was employed as a State
Medical Examiner by the Alabama Department of Forensic Services, an agency of the
State of Alabama. In addition, I served as the County Medical Examiner for the County
of Mobile, Alabama and Laboratory Director for the Region IV Full Service Forensic
Science Laboratory for the Alabama Department of Forensic Sciences. I was employed
both as a State Medical Examiner and as County Medical Examiner for over 25 years, [
currently consult privately on issues of forensic pathology. 1was deputy medical
examiner in Washington D.C. from 1974 until I moved to Alabama in 1979,

2. Over my career with the State of Alabama, my responsibilities extended to
virtually every aspect of forensic investigation. 1 have attended over 75 homicide scenes
and conducted thousands of autopsies. In my capacity as the administrative director of
the Region IV Full Service Forensic Laboratory in the State of Alabama, [ also worked
with scientists and analysts in drug chemistry, firearms and toolmarks, forensic biology
(DNA), toxicology, and latent fingerprint examination.

3. I have testified as a qualified expert witness in more than 500 court appearances in
a number of jurisdictions including the federal courts in Alabama, the District of
Columbia and Louisiana, and in state courts in Alabama and Mississippi. I have testified
for the prosecution and the defense. In most of the cases in which I have testified as an
expert witness, I have done so on behalf of the prosecution in state court and the federal
government in federal court. My curriculum vitae is attached to this Affidavit as Exhibit
1. ‘
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4. I examined the following items from State of Texas v. Rodney Reed.

a. Medical Examiner’s Report of the autopsy of Stacey Stites performed
by Robert J. Bayardo, M.D.;

b. Photographs of: Ms. Stites’ body at the scene where it was recovered;
Ms, Stites” clothing; and Ms. Stites” body at the autopsy;

c¢. The videotape showing where Ms, Stites’ body was recovered and
evidence collection;

d. The trial testimony of Robert J. Bayardo, M.D., Meghan Clement, and
Elizabeth Johnson and the trial and state habeas corpus hearing
testimony of Karen Blakely;

e. Reports from the Texas Department of Public Safety Crime Laboratory;
f.  Crime scene reports from various law enforcement agencies; and
g. Police reports of witness interviews and the Affidavit of Rodney Reed.

I have also conferred with other experts regarding this case and reviewed writien
statements by Ronald Singer, M.S., Roberto Bayardo, M.D., and Joseph Warren, Ph.D.
Based upon my review of the documents listed above, and based upon my knowledge,
training, experience and education, I have reached several conclusions and opinions
which are expressed in this affidavit. These conclusions and opinions are based upon a
reasonable degree of medical certainty.

5. I was initially retained over 10 years ago to assist atiorneys representing Rodney
Reed in evaluating the forensic evidence in the case. 1have previously provided written
opinions in 2003, 2006, and in 2010. Iwas contacted again in the fall of 2014 to re-
examine the case and to supplement the opinions that I have previously offered in this
case if I discovered anything new in this re-examination. I was asked specifically to look
at the crime scene video, crime scene and autopsy photographs, and other documents to
see if they contained evidence that would assist in determining the post mortem interval,
As part of my re-evalu\ation of the case, I have also conferred with other experts in

2
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forensic investigation. In conducting this re-evaluation of the case, I have noticed
additional forensic evidence which has allowed me to address the post-mortem interval
with greater accuracy than I have in my prior statements.

Post Mortem Interval

6. The post mortem interval (the time between the victim’s death and the time when
the body is discovered) is one of the most difficult tasks of the death investigator with the
most experienced and qualified forensic investigator being the medical examiner,
forensic pathologist. Currently in forensic practice, there is no scientific means of
determining that interval with precision. The investigator is left with making an
estimation based on the circumstances surrounding the body and the post mortem

-changes in the body, which generally progress in a regular manner. These changes are

rigor mortis (stiffening of the muscles to chemical alterations in the cells), livor mortis
(pink to red discoloration of the skin due to blood seitling in the vessels and later seeping
into the skin), and algor mortis (cooling of the body.) Examination of the chemical
composition of the vitreous humor, the fluid in the eye can also be employed. All of the
modalities with the exception of analysis of the vitreous humor need to be systematically
determined at the scene by the medical examiner, the scientist with the most experience
in making these determinations. In this case, the medical examiner did not attend the
scene and none of the investigators, including the law enforcement officers and forensic
technicians, systematically examined the body for rigor, livor, and temperature. The
vitreous was never analyzed.

7. Despite the absence of a systematic investigation of these key elements, much can
be derived from a review of the existing record, especially the videotape of the crime
scene investigation, which is attached as Exhibit 2 to this Affidavit. The first officers at
the scene from the Bastrop Police Department made no scene report. Lt. David Campos
Ir. from the Bastrop Sheriff’s Office, who arrived at the scene some time (not specified)
after 3:11 p.m. on April 23, 1996, made the recorded observation in a typewritten report
that “The body had marked lividity and rigor mortis had set in.” He did not specify any
muscle groups or the intensity of the stiffness, which would have indicated whether the
rigor was beginning, reached its peak, or waning. He did not test the lividity to ascertain
if it blanched, that is, whether the color dissipated with pressure and did not return,
indicating in general that the body has been in that position for several hours. The
relevant portion of Lt. Campos’s report is attached as Exhibit 3. Texas Ranger L.R.
Wardlow, who entered the scene at 5:43 p.m. made observations about the position and
clothing on the body but nothing about livor, rigor, or temperature. However, Wardlow
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observed a “greenish discoloration” in parts of the body, including under each breast.
The relevant portion of Ranger Wardlow’s report is attached as Exhibit 4.

8. A time stamp on the video reads 16:19, which would indicate filming began at
4:19 p.m. However, a report by Texas Ranger Rocky Wardlow states that the filming
began at 5:16 p.m. The video is not continuous and ends some time afier dark. A time
stamp at the end of the video shows 20:22 (8:22 p.m.) A note from DPS crime scene
investigator Karen Blakely to the Medical Examiner’s Office discussing the completed
collection of evidence gives the time of 8:15 p.m. A copy of this note is attached as
Exhibit 5. Ranger Wardlow indicates that the scene was released at 8:55 p.m. The
Travis County Medical Examiner’s Office records indicate that the body was received at
10:00 p.m, Based on this information, it appears that the video documents the condition
of the body over a 3-4 hour period.

9. Dr. Bayardo, the medical examiner, at the time of the autopsy at 1:50 p.m. on
April 24, 1996 and afier the body had been examined at the scene, transported to the
morgue, and refrigerated observed “slight residual rigor mortis” and “post mortem
dependent lividity.” Such observations made many hours after the body was found and
subjected to movement and stored in a cooler at the morgue are open to critique and of
little relevance to the determination of the post-mortem interval. In his trial testimony,
Dr. Bayardo, without specifying anything other than “Based on the changes that occur
after death in the body” opined that “an estimation of the time of death being around 3:00
a.m. on April 23, 1996,” “Give or take one or two hours”, making it between 1:00 and
5:00 am. An excerpt of the relevant portions of Dr. Bayardo’s testimony is attached as
Exhibit 6. It is impossible to evaluate Dr, Bayardo’s conclusion because he was not
asked and did not offer the basis for his time of death estimate. This testimony
conformed to the State’s theory of the case that the victim left home for work around 3:30
a.m. and was murdered between 3:30 a.m. and the time the truck she was driving was
seen in a parking lot in Bastrop at 5:23 a.m. Assuming the victim left her home in
Giddings according to her usual schedule at 3:30 a.m. and was abducted 30 miles away in
Bastrop as alleged at trial, the post mortem interval from when the victim was first
described and filmed around 5:15 p.m. would have been around thirteen (13) hours.

Rigor Mortis

10.  If'the post mortem interval had been roughly thirteen hours as estimated by Dr.
Bayardo at the trial, rigor should have been intense and progressing to completion. The
crime scene video contradicts this finding and indicates a much longer post-mortem
interval. A body in complete rigor (which is generally achieved at roughly 12 hours

4
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under normal conditions and will be essentially unchanged at 13 hours) is stiff.
Manipulation of an arm, a leg, or the head is difficult and will also result in moving the
torso, The manipulation of the body demonstrated in the crime scene video, however,
indicates that the limbs can be moved independently, thus indicating that rigor was no
longer at its height and was passing. For example, a crime scene investigator can be seen
lifting the left arm easily without the left side of the torso being lified as it would have
been with completed rigor. See Exhibit 2 at 19:10-19:20. The arm also flops back down
when released. At frame 21:00 of the crime scene video, the left leg is moved without
the body turning as it would have in advance rigor. In a subsequent frame, 23:26, the
examiner easily turns the head to the left without having to move the stiff body and then
allows the head to easily roll back to the right. At frame 23:46 to 23:50 of the video, the
head, when moved by investigators, returns easily to its original position in a manner that
is not consistent with the level of rigor I would expect if the victim had been killed at
around 4:00 a.m. that morning. When the funeral directors move the body to a bag, they
easily position the arms across the chest, a manipulation difficult to complete in a body
stiff with complete rigor. This is depicted in Exhibit 2 at 27:15-27:50. In short, during
the examination of the body between 5:15 p.m. and around 8:22 p.m. when the crime
scene video ends, the body appears in many instances to be easily manipulated and at
times the arms appear limp indicating that rigor has waned. Based on the lessening of
rigor demonstrated in the crime scene video, I estimate that the post mortem interval is
significantly longer than the 13 hours estimated at trial. The level of rigor demonstrated
in the crime scene video is more consistent with a post-mortem interval of 16-20 hours
from the first documentation of the body at 5:15 p.m.

11. My estimate of the post-mortem interval takes into account environmental factors
that can affect the speed at which rigor develops. According to the National Weather
Service, the temperature in the neighboring city of Elgin ranged from a low of 50 to a
high of 75 degrees Fahrenheit on April 23, 1996. Although the National Weather Service
indicated sixteen hundredths (.16) of an inch of precipitation on that day in Elgin, the
videotape shows dry conditions at the crime scene.’ Further, the body appears to be
shaded by small trees and brush. These are normal conditions, which would not affect
the routine progress of rigor. It is an accepted fact, proven through my career
investigating death in southern Alabama, that the progress of rigor is accelerated in hot

! A note written by Karen Blakely to the Medical Examiner’s Office, attached as Exhibit 5, indicates that
the victim’s underwear and pants were wet. However, none of the other evidence such as the victim’s
bra and socks were described as wet, and it is common that a deceased person’s pants and underwear
become wet due to the post-mortem release of urine, This would not affect the development of rigor.
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and humid conditions. Although there is evidence in the video of post mortem superficial
burns on the left side of the victim’s face, the lower portions of the breasts, the right leg,
and the left forearm, the heat source that caused these superficial burns would not have
been enough to affect temperature of the body as to accelerate the development and
passing of rigor in the victim. Iwould expect to see significantly larger or more severe
burns if the victim had come in contact with a source of heat sufficient to affect the
progress of rigor. ’

Livor Mortis

12, Another significant factor in my opinion as to the post-mortem interval is my
observation of the location and level of livor in the body. As discussed above, livor
mortis (or lividity) is the pooling of the blood to the lowest part of the body, described by
clinicians as a dependant area. Lividity that exceeds faint patches of discoloration
generally develops after at least 2 hours, and takes several more hours to become fixed.
Lividity is fixed when the blood congeals in the capillaries or diffuses into the
extravascular tissues. Once lividity is fixed, it will not be displaced by compression and
will not shift if the body is moved. If lividity is not fixed, the blood that has pooled in
one area will shift to a new area once the body has been moved. The figure attached as
Exhibit 7 describes this phenomena with an approximation of the time required.”
Observation of lividity is a key tool in determining whether a body has been moved after
death and for how long the body was in a certain position. Lividity found on a non-
dependant area of a body is evidence that the body was moved. A photograph froma
forensic pathology text attached as Exhibit 8 shows fixed lividity in a non~dependent
area, which is evidence that the body had been moved after having been in a different
position for several hours.’

13.  Photographs and the crime scene video show lividity on the back and other

- dependant areas in the position in which the victim was found. This lividity is depicted

in the photograph attached as Exhibit 9. Absent docutnentation of blanching, however, I
cannot state with precision how long the body was in the position in which it was
discovered other than that it would take at least 4-6 hours for such complete lividity to
form,

? Burkhard Madea, Handbook of Forensic Medicine 80, figure 7.8 (Wiley 2014) (complete shifiing of

lividity expected if body tnmed within 6 hours of death) (Exhibit 7).

?J. Prablow, R, W, Bayard, Atlas of Forensic Pathology 153 figure 8.13 (“After several hours, lividity
becomes fixed,” such that movement of a body from one position to another may become evident
because the lividity pattern is inappropriate for the current body position) (Exhibit 8).
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14, There is also lividity in the non-dependent areas of the victim’s right shoulder and
right arm. This lividity can be seen as the red coloration of the arm and portions of the
shoulder in the photos attached as Exhibit 10. Just as is shown in the textbook
photograph in Exhibit 8, this discoloration in the victim is identified as lividity based on
the presence of white areas on the fingertips and near the elbow which show blanching
through compression of the skin at the time the lividity developed. These blanched areas
are circled in Exhibit 11. Because the lividity remains complete in the non-dependant
areas of the right arm and shoulder and did not shift to the dependant areas of the body,
this indicates that the victim’s body was in a different position in which the right arm and
shoulder were dependent for at least 4-6 hours.

15.  In summary the observable evidence of rigor mortis and livor mortis discussed
above do not support the conclusion offered at Reed’s trial that the time of death was at
3:00 a.m. on April 23, 1996, even with a standard of error of two hours. Rather, the
available forensic evidence indicates a post mortem interval of 16-20 hours from the time
the body was first documented in the video with the body having been in a different
position for a period of 4-6 hours.

Time Since Intercourse

16. At trial, Dr. Bayardo testified that he found intact sperm in his examination of a
sample collected at autopsy and that the sperm he found was placed in the victim’s
vagina “quite recently.” I have also reviewed similar frial testimony by crime scene
investigator Karen Blakely and DNA analyst Meghan Clement. Ms. Blakely testified that
spermatozoa will remain intact no longer than 26 hours in the female vaginal tract, and
Ms. Clement testified that an intact spermatozoa would not be found on a rape kit more
than 24 hours after a sexual encounter. E

17. Both Ms. Blakely and Ms. Clement are incorrect regarding the length of time a
morphologically intact sperm survives in the vagina. As a forensic pathologist, I am
familiar with a host of medical literature that, simply put, absolutely refutes those

~ witnesses’ conclusions that a sperm cannot remain intact beyond 24 or 26 hours, and

even refutes Dr, Bayardo’s conclusion that the semen was infroduced into the vagina a
day or two before his autopsy exam. Reliable scientific studies, many of which I
understand have been cited by Mr. Reed in his pleadings in this case, have found
morphologically intact sperm in the human vagina after two, four, five, six, seven, and
even 10 days. As a general rule, morphologically intact sperm can be expected to be seen
up to 72 hours after intercourse,
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No B, eliable Evidence of Anal Rape

18. - The evidence of forced anal intercourse — whether pre- or post-mortem ~ is not
conclusive in this case. Dr. Bayardo testified that he believed that the victim was raped
anally. He based this conclusion on his testimony that he found lacerations on the anus,
that that anus was dilated, and that he observed what may have been sperm heads in a
rectal smear. Dr. Bayardo’s opinion offered at trial is not supported by the available
evidence.

19,  First, no sperm was actually visualized on the rectal smears." The small amount of
sperm which was detected through DNA testing could have come from post-mortem
cross contamination. The body was left at the scene on its back and remained in this
position during the crime scene investigation, transportation to the morgue, and while
stored at the morgue. Especially where the anus was dilated as depicted in the autopsy
photo, sperm could have leaked from the vagina unto the anus. The videotape of the
scene where the body was recovered also shows Karen Blakely taking pubic hair tape

lifts in a manner that would transfer semen from the labia to the rectum. Additionally,
the videotape shows that Ms. Blakely and others at the scene rolled Ms. Stites’ body from
its right side over onto its left side. This rolling was sufficient to cause sperm to be
expelled from the vagina and to leak into the anus. The body was moved into a body bag,
then moved onto a stretcher and then loaded for transport to the Office of the Travis
County Medical Examiner, where it was moved to a refrigerated unit and then moved to
an autopsy table. Thus, there were several opportunities for leakage by the time that Dr.
Bayardo took the rectal swabs. Tt is also possible that the small amount of sperm detected
by DNA testing was transferred through an error in collection such as touching the swab
against an external area of the body that may have had sperm on it.

20.  Second, the observation of dilation of the anus at the time of Dr. Bayardo’s
autopsy does not indicate anal sexuval assault. The anus was not examined at the time that
Ms. Stites’ body was recovered. By the time Dr. Bayardo examined the body at 1:50
p.m. on April 24, 1996, Ms. Stites had been dead for more than 36 hours. Rigor mortis
would be passing at this time, as reflected by Dr. Bayardo’s observation of only “slight
residual rigor mortis.” With passing rigor mortis, sphincters, including the anus, dilate,
and with manipulation from swabs can expand even more. The misinterpretation of
postmortem dilation of the anus as sexual assault or sodomy is listed as one of the most

4 'The Medical Examiner’s Report submitted by Dr. Bayardo states, “[r]ectal smears are negative for
spermatozoa.”




( ) common errors by forensic pathologists in the forensic pathology text Spitz and Fisher’s
“ Medicolegal Investigation of Death.’

21, Third, it cannot be concluded with any degree of scientific certainty that Ms.
Stites” anus was lacerated and that those lacerations occurred around the time of death.
The autopsy report describes “longitudinal linear abrasions,” Abrasions are scrapes
which are not necessarily associated with anal intercourse and can be caused by a hard
bowel movement. Lacerations, by contrast, are tears in the skin. A trained forensic
pathologist should not confuse these two terms. The photograph taken at the autopsy
does not show breaks in the skin, a sign of a laceration. Blood would also be expected if
the tear to the anus was sustained while the victim was alive, By contrast, it is possible
that minor abrasions would be present that would not be seen on the photograph. To
determine whether these were in fact lacerations, a microscopic section of this area
should have been performed.

22.  Additionally, Dr. Bayardo very clearly stated in both his testimony and the
autopsy report that Ms, Stites’ rectum was “intact and free of injury.” The rectum is the
lower 10-15 centimeters of the gastrointestinal tract. It is highly improbable that sperm
heads could be found in the rectum as a result of forced anal intercourse without the
) existence of some noticeable trauma to the rectum. The fact that the rectum was intact
- and free of injury indicates that no forced anal intercourse occurred.

N

Further affiant sayeth naught.

2y Wttt

LeRoy Riddick
Sworn and subscribed to before me, this l O day of January, 2015.

NOTARY PUBLIC

My commission expires: Sep{ﬁmb@* 2015 .

3 Spitz and Fisher 's Medicolegal Investigation of Death at 120,

@, o
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TEXAS DEPARTMENT OF PUBLIC SAFETY

5805 N LAMAR BLVD ¢ BOX 4087 » AUSTIN, TEXAS 78773-0001
512/424-2000

www.dps.texas.gov

STEVEN C. McGRAW COMMISSION

STEVEN P, MACH, CHAIRMAN
DAVID & BAKER MaNBY FLORES
RO Lot =R | RSN, PULLAM
DEPUTY DIRECTORS RANDY WATSON
April 30, 2018
Bryce Benjet
Senior-Staff Attorney
Innocence Project

40 Worth Street, Suite 701
New York, NY 10013

Dear Mr, Benjet:

I have reviewed your corrospondence entitled “Request for Correction, L-246937” dated July 11, 2017. I do not believe
that Ms. Blakely’s testimony constitutes professional negligence or professional misconduct and thus do not see a basis
for the Crime Lab to report this matter to the Texas Forensic Science Commission pursuant to Article 38.01, Sec. 4,
Texas Code of Criminal Procedute. The issues raised in your letter have been extensively litigated in this case. We do
not see a duty to correct in this matter; however, during our review of the testimony by Ms. Blakely we noted some
potential limitations in the paper she cited during testimony: Spermatozoa - Their Persistence Aﬂer Sexual Intercourse,
GM Willott and JE Allard, Forensic Science International, 19 (1982) pp 135-154.

The Willott paper cited by Ms. Blakely during her testimony concerned a study that was undertaken to determine the
amount of time spermatozoa could remain in the body after intercourse. Data for this study was collected from living
victims and relied on the victim to correctly estimate the time since the offense (intercourse) occurred. The paper
acknowledged that reliance on the victim to estimate the time since the offense occurred was a potential limitation to the
research. The paper also inoluded a table comparing the results of similar studies. In this table, a study by Davies and
Wilson ‘was referenced that reported 72 hours as the longest time for intact spermatozoa to be found in the vagina. The
Davies and Wilson study, in contrast to the Willott study, relied on laboratory volunteers to collect samples at pre-
established time points, The difference in collection method is a possible explanation for the difference in result. As
seen in the table in the Willott paper, the literature varied greatly in the time given for finding spermatozoa (intact and
otherwise) in the female reproductive tract, '

Your letter indicates that you have sent your Request for Corzection to the Texas Forensic Science Commission, We
would fully cooperate with the Commission or the Courts regarding any hearings or reviews they may cheose to
conduct,

Sincerely,

Brady W. Mills

Assistant Division Director

Crime Laboratory Service

Law Enforcement Service Division

cc: Lynn Garcia, Texas Forensic Science Commission

BWM:cg

EQUAL OFPORTUNITY EMPLOYER
COURTESY » SERVICE « PROTECTION
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% Bode Gellmark
B FORENSICS

............................

LabCorp Speclalty Testing Group

10430 Furnace Road, Suite 107
Lorton, VA 22079
Phone: 703-646-9740

Forensic DNA/Biclogy Analysis Testimony
Result of Review
January 11, 2018

To:

Bryce Benjet Cellmark Case #: F9801744
Staff Attorney

Innocence Project
40 Worth Street, Sulte 701
New York, NY 10013

List of Documents Evaluated from innocence Project received on July 11, 2017:
Transcript for Case F9801744
CONCLUSIONS:

Bode Cellmark has completed its review of the testimony transcript [and/or stipulation] for the case
referenced above and found it to contain: ‘

__ Satisfactory Statements X Unsatisfactory Statements

If Unsatisfactory: Bode Cellmark has completed its review of the testimony transcript [and/or stipulation]
for the case referenced above and found it to contain:

— Error Type 1: The DNA Analyst stated an inclusion associated with a specific individual to the
exclusion of all others when 1) source attribution threshold was not met (applicable only to cases reported
before September 19, 2015) or 2) after Bode Cellmark discontinued the practice of applying source
attribution (September 19, 2015).

__Error Type 2: The DNA Analyst provided an incorrect statistical value during testimony or incorrectly
explalned the meaning of the statistical value(s).

X Error Type 3: The DNA/Forensic Biology Analyst cites the number of cases and/or samples worked In
the lab as a predictive value fo bolster the conclusion that the DNA profile belongs to a specific individual
or the DNA/Forensic Biology Analyst otherwise testifies beyond the scope of his/her expertise.

See enclosed Testimony Review Evaluation Form.

Report submitted by,

Stephane Sivak, MS
Technical Leader

Page 1 of 1




Correction Review Evaluation Form

Case Information:
Case Number:|F9801744
Defendant{s):| Rodney Reed
Date of Review:{11/22/2017

Review of Testimony:
Date of Testimony:|5/11/1998
Testifying Analyst:| Meghan Clement
Name of Prosecutor:| Mr. Charles Penick, Mr. Forrest Sanderson, & Ms. Lisa Tanner -
Name of Defense:| Mr. Calvin Garvie & Mes. Lydia Clay-Jackson
Testimony Results (mark as appropriate):

Unsatisfactory Statements:  Yes No

If testimony contained Unsatisfactory Statements, cite each by Error type, page(s), and line number(s):

With spermatozoa, the Tails are very fragile and tend to break off, 50 after a short period of ime
they start losing their tails and then what you find is only the spermatozoa heads, from sexual
assault cases. So that can be an indicator of how long the spermatozoa has beenin a particular
placebefore it Is actually collected and detected.

Page 55, lines 13-21

In serology work, typically, sexual assault kits weren't even collected more than 24 hours after an
encounter because the chances of finding sperm is so rare. Generally, finding intact sperm at more
than probably about 20 hours, 20 to 24 hours, | don't ever recall finding intact sperm more than
that, from the time of the sexual assault and from the time the collection was made.

Page 56, lines 8-16

Page 56, line 18, after
asked to clarify above
response: "And that

was In over thousands

of raﬁe kits?"

Approved By: A——-‘::: T Date: 1/11/2018

Dooument: Corraction Review Evaluation Form

Yes.

Reviston: 1
Effeotive: 1/3/2018 4:22:11 PM
Issuing Authorify: Quality Assurance Manager




Exhibit 24



)

AFFIDAVIT OF PURNIMA BOKKA

I, Purnima Bokka, declare, under penalty of perjury, that the following is true and correct:

1.

My name is Purnima Bokka, | am over the age of 18 and otherwise fully competent to provide this
affidavit. | am a Forensic Biology/DNA Analyst It at Bode Cellmark Forensics in Lorton, Virginia. |
have a Bachelor's Degree from Anna University, India and a Master's in Forensic Science Degree
from The George Washington University. | began working at Bode Cellmark in 2014 and in
addition to my casework responsibliities; | also train new analysts and perform quality control on

serological reagents used at Bode Cellmark. | have also previously testified in court as an expert
in forensic biology.

Bode Cellmark Forensics is a private ASCLD/LAB accredited forensic DNA laboratory and
regularly performs forensic biology and DNA testing of evidence from many law enforcement
agencies, prosecutor's offices, crime labs, defense attorneys, Innocence Projects and public
defender's offices across the country. The accreditation is based on ISO/IEC 17025:2005
standards and the FBI Quality Assurance Standards for Forensic DNA Testing and DNA
Databasing Laboratories.

Bode Celimark Forensics is one of the largest private DNA laboratories in the United States and
routinely pracesses greater than 1,000 forensic cases per month, with approximately 3,000 to
5,000 items tested each month, Bode Cellmark has worked with several law enforcement

agencies to help clear sexual assault kit backlogs which also included serological testing for
spermatozoa.

Due to the physical morphology and structure, spermatozoa are more resilient than other cell
types to regular body processes and externally induced processes such as washing. This results
in longer survival times of spermatozoa within internal body cavities than other cell types. ltis
also observed that the recovery of intact sperm cells (head and tail) is typically low due to the
nature of the sperm talls being fragile and susceptible to degradation, unlike the sperm heads.

Several studies have been conducted to study the persistence of spermatozoa in body cavities.
The time frames for Intact spermatozoa (with tail attached), that have been observed in living
individuals, are up to 26 hours after intercourse in the vaginal cavity and up to 6 hours in the
rectal and oral cavity % Some studies have shown that intact sperm are less commonly seen as
late as 72 to 144 hours in the vaginal cavity ™ %, Sperm heads (without talls) have been observed
in living individuals up to 7 days after intercourse in the vaginal cavity, 2-3 days in the rectal cavity
and 24 hours in the oral cavity "\, These estimates are for internal body cavities and will be
different for the persistence of spermatozoa on clothing items. The presence of spermatozoa in a
sample depends on several factors including, but not limited to, the time of collection after
intercourse and the number of sperm present in the ejaculate.

In my role as Forensic Biology/DNA Analyst 1, | have processed over 500 cases that involved
examination of spermatozoa. In my experience with microscopic examination of spermatozoa, |
have not encountered intact sperm in forensic casework due to the processes involved in
preparing a sample for microscopic examination. The chemicals used typically break down the
tails resulting in only sperm heads being observed. Also, most samples in forensic casework are
not collected or processed immediately after the sexual assault for intact sperm cells to still be
present, which can result in the loss of tails even before collection.

Page 1 of 2




(. 7 References:

1) Greenfield, A, & Sloan, M. A. (2003). Identification of biological fluids and stains. Forensic
Science: an Introduction to Scientific and Investigative Techniques, 261-271.

2) Gaensslen, R. E. (1983). Identification of Semen and Vaginal Secretions. Sourcebook in forensic
serology, immunology, and biochemistry (pp. 149-154). US Department of Justice, National
Institute of Justice.

3)  Baechtel, F. S. (1988). The identification and indlividualization of semen stains. Forensic science
handbook, 2, 347-392. _

4) Morrison, A. |. (1972). Persistence of spermatozoa in the vagina and cervix. British Journal of
Venereal Diseases, 48(2), 141.

5) Davies, A., & Wilson, E. (1974). The persistence of seminal constituents in the human vagina.
Forensic science, 3, 45-55. ‘

Banonn

Purnima Bokka

Sworn to before me this.g@léay of 18.

Notary Public

NOT‘ ﬂ‘p' e Belme
Common“,f PU tt

Y my ces. #575125"""’"'3
”ﬂy 3, gzg Plreg
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County ofﬁﬂD")DMlﬁf”‘

State of Washington
AFFIDAVIT OF KEVIN GANNON

My name is Kevin Gannon, I am over the age of 18 and otherwise competent to
give this affidavit.

1. I am a founder of Nationwide Investigations, an agency that provides pro
bono consulting and investigative services in missing persons and homicide cases.
I retired from the New York City police department (NYPD) in 2001 after 20 years
of service. Since my retirement, I have provided pro bono service evaluating
suspicious deaths for families who have lost loved ones and T have also written a
forensics textbook ("Case Studies in Drowning F orensics") with my partners Dr.
D. Lee Gilbertson and NYPD Detective Anthony Duarte. In addition to my work
with Nationwide Investigations, I have consulted and appeared on television
programs dealing with criminal investigation.

2. I retired from the NYPD at the rank of Sergeant in the Detective Bureau.
At the time of my retirement, I worked as a supervisor in the Homicide '
Taskforce/Nightwatch. Prior to my work on the Homicide Taskforce, I was a
supervisor in the Rape Taskforce and the Missing Persons Squad. I have been
awarded numerous commendations over my career including two medals for valor.

3. In my work on television, I recently participated in a Dick Wolf

(Executive Producer of "Law and Order" and other television shows) true crime
television show called "Dead Again" for the A&E network. In “Dead Again”,
myself and two other experienced police officers (Ret. Miami P.D. Det. Sgt. Joe
Schillaci and active Chicago P.D. Det. Michelle Wood) were asked to re-
investigate old criminal cases without prior knowledge of the ultimate outcome of
the case. In conducting reinvestigations on the show, we have sometimes agreed
with the outcome of the trial and other times we disagreed with the conclusions of
the law enforcement investigation and the outcome of the trial.

4, While working on "Dead Again", I was given the autopsy and toxicology
reports, crime scene photographs, and police reports relating to the investi gation of
the murder of Stacey Lee Stites. I was also provided with the Texas Department of
Public Safety video that was recorded while they processed the body at the crime
scene on April 23, 1996. I was given these materials on Tuesday, October 21,
2014. Upon review of these materials, I found that the evidence pointed to a
murder that happened much earlier in the evening than what was described in the

1




police reports. This was apparent from the color of the body in the photographs. I
also noticed lividity on the arm, shoulder and face that indicated that the body had
been left in another position for several hours before she was left at the scene
where she was found. When I reviewed the crime scene video, my conclusions
regarding an earlier time of death were confirmed through the observable passing
of rigor mortis. These forensic findings will be discussed in greater detail later in
this affidavit.

5. I immediately contacted my partners Dr. D. Lee Gilbertson and NYPD
Detective Anthony Duarte, who concurred with my assessment. I also discussed
this evidence with Det. Schillaci and Det. Wood who also agreed that Stites could
not have been murdered between 3 and 5 a.m. as reflected in the law enforcement
documents. I then brought this information to the producer of the A&E show
(Michael Sheridan), and we subsequently contacted Bryce Benjet, the Innocence
Project attorney, and scheduled a meeting. At the office of attorney Bryce Benjet
in New York City, I presented my analysis to him. This information was
subsequently forwarded to Forensic Pathologist Dr. LeRoy Riddick who also
concurred with our assessment. We (Benjet, Gilbertson, Duarte, and Gannon) had
a telephone conference call with Dr. Riddick (November 5, 2014) and discussed all
the specifics of the postmortem artifact evidence that we uncovered.

6. The forensic pathologist who testified at Reed’s trial estimated the time of
death to be about 3:00 a.m. The State's argument at trial was that Stacey Stites was
abducted on her way to work, sexually assaulted, and murdered between 3:00 a.m.
and 05:00 a.m. on April 23, 1996. In my professional opinion based on years of
homicide investigation and law enforcement forensic training, as well as the
consultation with other forensic experts including a forensic pathologist, the
physical evidence at the crime scene and as described in written reports clearly
demonstrate that the postmortem interval--relative to Stacey's time of death--is not
consistent with the State's assertions regarding the timeline of events.

7. The factors relating to my conclusion were the presence of livor mortis,
rigor mortis, and decompositional changes to the color of Stacey's body as viewed
in the video and as described in the written reports. Livor Mortis (lividity) was
observed both on the anterior and posterior portions of Stacey's body, which means
that she was lying face down for a period exceeding 4 hours before being moved to
the site where her body was eventually discovered. Rigor Mortis (rigidity): was
starting to relent (leaving the body.) If Stacey was murdered at 3 a.m., she would
be at the peak of rigor when the crime scene video was taken. Instead, the video
shows some rigor, but that her head and arms are easily manipulated. Where the
average temperature on April 23, 1996 was in the 60s (ranging from the low 50s to
the high 70s), rigor would not be relenting at the time of the video tape unless
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Stacey was killed well before midnight on April 22, 1996. Color changes on the
body related to the decomposition process were evident in the video and described
by Texas DPS reports as being green in color on Stacey's body. The color green
first develops in the abdomen's Right Lower Quadrant within approximately 12
hours after death and spreads to the entire body within approximately 24

hours. Green coloration was evident on Stacey's upper torso her face as well as
her lower extremities. This further supports my conclusion that she had been
deceased longer than the timeframe proposed at Reed’s trial and in the police
reports. It is my professional opinion that she was murdered hours earlier--
sometime between 7:00 p.m. and 11:00 p.m. on April 22, 1996.

8. When investigating a murder, the last place the victim was seen should
always be searched. This was not done here. The failure of law enforcement
officers to take this basic step in the investigation of missing persons was
especially devastating because the forensic evidence now indicates that the murder
took place not long after Jimmy and Stacey were seen going up to their apartment.

9. In addition to the forensic evidence which indicates that the murder took
place while Jimmy and Stacey were at home together, a number of other factors
raise suspicion that Jimmy Fennell was the murderer:

* The seatbelt of the truck was fastened as if the last driver had been sitting
on top of the seat belt. It is common for police officers to sit on top of a
fastened seat belt in their vehicle. Officers do this because they are often
called upon to quickly exit their vehicles in an emergency. A seatbelt can
impede a fast exit, so it is buckled to keep it out of the way and stop
warning signal in the car. My experience is confirmed by statistics released
by the California Commission on Police Officer Standards and Training
indicating that roughly half of all police officers do not wear seatbelts.

e Stacey’s fingernails are closely cut in a manner that I would not expect from
a nineteen year old woman only a few weeks before her wedding,
Strangulation involves a close struggle that provides the victim an
opportunity to scratch her attacker and leave his DNA under her fingernails.
In 1996, a police officer would be familiar with the fact that fingernail
scrapings are taken during autopsy, and it is unlikely that a lay person
would know to cut the fingernails of a victim to avoid detection.

e Certain aspects of the crime scene appear to have been staged in a manner
that does not conform to a kidnapping/murder by a stranger. First, the
placement of Stacey’s name tag between her legs is direct evidence of a
staged crime scene. The location of the two halves of Stacey’s belt also
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does not comport with a kidnapping murder by a stranger seeking to evade
detection. It is unlikely if not impossible that Stacey’s woven leather belt
broke while it was used as a ligature. The force necessary to break a leather
belt would have caused greater injury to her neck than was reported at
autopsy. It is far more likely in my opinion that the belt was separated after
the murder. One half of the belt was left at the side of the road in a position
pointing towards the body. Especially where it was alleged that the
murderer used the victim’s shirt to wipe fingerprints from the truck at the
scene, it is not plausible that the same person would have left the belt in this
location unless he wanted the body to be quickly found. The same is true
for the portion of the belt left outside the truck at the Bastrop High School.
A murderer who had the forethought to wipe his fingerprints and lock the
door of the truck would not leave such obvious evidence in plain view
accidentally.

Further affiant sayeth naught. , .

Kevin Gannon

+h
Sworn and subscribed to before me, this ” — day of February, 2015.

O i Notary Public
‘/%K‘M QAQBLUQ;/; State of Washington
b ALEXANDER WALKER
NOTARY PUBLIC My Appointment Expires Dec 25, 2017

My commission expires: béC’QI}'\bQAf
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RODNEY REED ) No. 8701
vs. ) IN THE DISTRICT COURT
STATE OF TEXAS ) 2157 JUDICIAL l;ISTRICT
) OF BASTROP COUNTY, TEXAS

AFFIDAVIT OF RODNEY REED

L. My name is Rodney Reed, I am over the age of 18, and otherwise competent to
make this affidavit. I am making this sworn statement to provide the Court with facts explaining
the presence of my DNA on samples taken from Stacey Stites and to give the Court additional
information in support of my request for DNA testing in the case. I am innocent of Stacey’s
murder, and my lawyers have already provided the courts with proof of my innocence. Based on
the facts that I know, and what I have learned about the power of DNA testing, I believe that the
DNA testing requested in my motion is capable of proving my innocence and identifying
Stacey’s actnal killer.

2, I first met Stacey in October or November of 1995 in the game room in back of the
Diamond Shamrock in Bastrop. It was in the afternoon, and I remember that there were pool
tables and juke box in the game room. We started talking and played some pool. Later, we left
the game room and went down to the boat dock by the river and talked some more. Afterwards,
Stacey dropped me off at my house. We did not have a phone in the house, and I may have given
her the number of the payphone at the Long’s Market on the corner near my house. Ioften

received calls at this phone.

3. After spending the afternoon together, Stacey would occasionally stop by my house or
the community center next door to see me or she would call the payphone at Long’s. Sometimes
we would see each other twice in a week, and sometimes a couple of weeks would go by without
seeing each other. My mother sometimes would see Stacey when she came by my house

looking for me,

4, When Stacey and I hung out, we would often go to a gazebo in Bastrop State Park or
another spot near a pond in the park. Sometimes we would meet at a bar called Ray’s Place that
was down the street from my mom’s house.- A couple of times we went to Linda Kaye
Westmoreland’s house. We only had sex a handful of times either at the Bastrop State Park, at
my mom’s house, or at Linda Kaye Westmoreland’s house.

5. Stacey told me that she was dating a police officer on the second or third time we went
out. Idon’t remember when, but at some point I learned from her that his name was Jimmy
Fennell. Later, Stacey told me that Jimmy wanted to marry her. This did not bother me because
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I was also seeing other women. Neither of us thought of our relationship was serious, and we
were both dating other people. I don’t remember meeting any of Stacey’s friends during the time
we were seeing each other, except for James Robertson. 1knew James Robertson and would
sometimes hang out with him at the community center near my mom’s house.

6. Less than a month before Stacey was murdered, I was threatened by Jimmy Fennell. [
was walking at night on the north end of Bastrop with my cousin Chris Aldridge. A Bastrop
Sheriff’s deputy car pulled up to us. There were two white men in the car. When the man in the
passenger seat came out, I recognized him as Jimmy Fennell. I was not sure who the man
driving the car was, but he was larger than Jimmy, was wearing a uniform, and could have been
Curtis Davis. Jimmy said, the he knew I was messing around with his girl and that “I was going
to pay.” I do not know how Jimmy would have figured out I was seeing Stacey. The only
connection that I can think of is that I was also dating Michelle Castillo, and her brother Randy
Castillo was in the same police academy class as Jimmy Fennell. I saw Stacey a week or so after
Jimmy Fennell threatened me and told her about it. She told me that, if Jimmy catches us, he

would kill her.

7. The last time I saw Stacey was either very late Sunday night on April 21%* or very early

Monday morning on April 22", Stacey came by the community center by my mom’s house
where I often hung out. She picked me up and drove to the Bastrop State Park. We had sex at

the park, and then Stacey dropped me off around 3am at the corner of Linden and Main Street in

Bastrop before she went to work.

8. I didn’t hear that Stacey had been murdered until Thursday or Friday of that week. Iwas
either at my mom’s house or my cousin Shonte Reed’s house when someone told me about the
murder. But I didn’t really believe it until I saw it on the news. Iimmediately suspected that
Jimmy Fennell had killed Stacey, but I did not go to the police about this. Tknew Jimmy was a
police officer with many friends in Bastrop. I did not want to get involved and was afraid that I
would become a suspect if I told the police that we had been dating. Jimmy Fennell had also
threatened me, and if I came forward I was concerned Jimmy Fennell would retaliate. For the
same reason, I denied even knowing Stacey when I was arrested on a drug charge in 1997 and

questioned about Stacey’s murder.

My name is Rodney Reed, my date of birth is December 22, 1967, TDCI# 999271. 1 am
presently incarcerated at the Polunsky Unit, in Livingston, Texas which is in Polk County. 1
declare that the foregoing is true and correct.

Executed on this 21% Day of November, 2014,

odijey Ree
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on the 5th day of September, 1997, the above
entitled and numbered cause came on for hearing before
said Honorable Court, Harold R. Towslee, Judge

Presiding, andAthe,following proceedings were had:
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sir. Go ahead,Ama'am.

(BY MS. TANNER) But you and your family, you
hired Mr. Brown?

Right. ‘

All right. And to your knpwledge,‘did your
son, the.defendant, know Stacey Lynn Stites?
Yes, I know he did.

He knew her?

Yes.

Okay. And to your knowledge, how did he know

‘her?

Well, Rodney is like a littie Casanova, he had
a lot of girlfriends.

And go it’s your testimony that --

And so --

MR. BROWN: Objection. She's
not allowing the witness to answer the
guestion. |

THE COURT: Okay. Let her
finish the answer.

Go ahead, ma’am, finish your answer.
-- and so I know her by seeing her pick him
up, it’s just as simple as that.
(BY MS. TANNER) So Stacey Stites, the young

iady. that was --
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" Right.

-~ has picked him up?

Yes, at my house.

At your house. How many times has that
happened?

I don’t count.

You don’t count?

I don’'t count.

Do you remember what she was driving?

A little marcon pickup.

And was that close in time to when she died or
a long time before that?

Close in time. I mean, and long before that.
Did she pick him up £rom your_house in the
daytime or night?

Day, night, anytime.

‘And were they dating?

I don’'t know.

Did it appear to you from what you were able
to observe that they were dating?

I don’t know.

You don’t know?

Because like I said, he had four or five
friends that would pick him up. He don’t have

a car. I mean, he didn’t drive, and he didn’t
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have a car, so they would pick him up.
Q. And you’'re saying that Stacey Stites, you
recognize hexr as one of the people that would

pick him up regularly?

A, I wouldn'tAsay regularly, because he had four
or five.

Q. "6kay.

A, But I know she has been to the house..

-Q. Has she come in your house?

A. No.

Q. Have you ever -- had you ever visited with her

when she came to your house?

Y

No, only to say he’s not there.
Q. - So she would come up to your door and ask for
+him?
A. Yes, but only to say he wasn’t there.
| MS. TANNER: No further
questions. .
MR. BROWN: A couple of

questions.

REDIRECT EXAMINATION

QUESTIQNS BY MR. BROWN:

Q. Oon the issue of hiring counsel -- now, with

regard to the funds to do that with, how much
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mone&, to date, have you paid me?
So far, $2400.
And are you well below that which was
requested?
Yes, you requested 5,000, and, you know, I was
going to try to get that up. o
But how much was totally regquested?
Ooh, 78,000.
Thank you.
| THE COURT: What was the

number? Seven or eight?

MR. BROWN: ©No, 78.

THE WITNESS: .78,000.

THE COURT: Thank you. I
didn’t understand it. Go ahead,‘sir.‘
(BY MR. BROWN) And have y’all been able to

secure that?

No.
Thank . you.
THE COURT: Do you péss her?
MR. BROWN: Yes, I pass
‘her.
- MS. TANNER: - No further
questions.

THE COURT: That’ll be all,
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County of Alameda)

)
State of California )

AFFIDAVIT OF ALICIA SLATER

Alicia Slater, of lawful age, being duly deposed and sworn states that: : [

1. My name is Alicia Slater, I am a resident of Alameda County, California, [ am
- over the age of 18 and otherwise competent to give this affidavit. I am originally
from Cedar Creek, Texas and my maiden name is Alicia Griesemer.

2. In 1995 and 1996, I was employed part-time at the HEB in Bastrop while I went to

- high school. I worked as a bagger and would collect shopping carts from the
parking lot. I worked at the HEB until I graduated Bastrop High School May of
1996. I moved to Austin almost immediately after I graduated and never returned
to Bastrop County to live. I moved to California permanently in 2003 and had
lived there for a year in the late 1990’s.

3. In the summer of 1995, I was working in the HEB parking lot collecting shopping :
carts. I was approached by a man in his thirties who asked me for my phone ’
number. When I refused, he grabbed my arm and tried to pull me towards his blue
Chevy Suburban. Iknocked his hand away, screamed and ran to the front of the
parking lot. A co-worker named Chuck heard me scream and ran after the truck.

The truck ran the red light at the intersection and drove off. No one was able to

get the license plate because it was blacked out. I reported the incident to the store

manager, and I eventually was interviewed by the Bastrop Police. Sometime after

Stacey’s murder, but before I left Bastrop, I was interviewed again about the

incident in the parking lot. I don’t remember who interviewed me, but I

understood it to be related to the investigation of the murder of Stacey Stites.

Since that time, I have seen photographs of Rodney Reed on the internet. Iam

certain that the man who tried to abduct me was not Rodney Reed. I have been :
provided with a copy of the police report from this incident which is attached to ]
this Affidavit.. The attached report contains my statement given to the police at the |
time and accurately describes the incident. ‘

1




»
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. I'met Stacey Stites when she came to work at the Bastrop HEB. She was very

friendly and close to my age. Sometimes, when we were working at the same
time, we would eat lunch together in the break room.

. On one occasion when Stacey and I were eating together in-the break room, she

talked to me about her relationship with her fiancé. She was talking about her
engagement ring and that she was not excited about getting married. She told me
that she was sleeping with a black guy named Rodney and that she didn’t know
what her fiancé would do if he found out. She commented that she had to be
careful. I was taken aback by this because I didn’t know Stacey that well and was
surprised that she would confide in me. I cannot remember when this
conversation took place, but it was within a few months of Stacey’s murder and
could have been only a few weeks before. I did not know Jimmy Fennell or
Rodney Reed at the time, and have never met either of them since.

. I remember that some people at the HEB thought that Stacey’s fiancé Jimmy

Fennell committed the murder. I didn’t tell the police what Stacey had told me
because I did not want to get involved. I knew Jimmy Fennell was a cop and
didn’t trust the police in Bastrop. After I graduated high school, I wanted to get
out of town. IfI said something to accuse a police officer, I was afraid there
would be repercussions for my family.

. Although I had heard that Rodney Reed was convicted of the murder, I didn’t

really follow the case. 1 don’t remember telling anyone about the information that
Stacey shared with me. However, I recently mentioned this to my childhood
friend Velma Gonzalez who remembered me telling her about it soon after Stacey
murder. She recalled that I told her that Stacey informed me that she was having
an affair with a black dude. I thought that the relationship between Rodney Reed
and Stacey was common knowledge, that everyone knew. Iremember that in
2003, a friend from Bastrop brought up the case and said that she heard I knew
Stacey. I did not tell her anything about what I knew. 1 kept this to myself
because, at the time, I had just moved to California, had just gotten married, and
had started a new job. I thought that if I said something, that I would have to
come back to testify in Bastrop.




)

8. On November 22, 2014, I read a Facebook post about the Reed case from KXAN
and found out that he was scheduled to be executed. The first thing I did was
called KXAN and other news media that covered the case to find out who I could
talk to provide the information I knew. I also called the Bastrop County DA’s
office but don’t recall leaving a message. I also sent an email to a person named
Gayle Wilhelm at Bastrop County explaining what Stacey told me and providing
additional information about the case that I had since read on the internet. I got no
response to my e-mail. Ultimately, my friend Heather Pritchard, who has been
following the case, gave me the name of Bryce Benjet, Rodney Reed’s lawyer at
the Innocence Project and a filmmaker Ryan Polomski, who did a film about the
case. I contacted both of them and told them what I knew.

9. When I saw in the Facebook post that Rodney Reed had an execution date, |
realized that it was now or never. I didn’t track the case before and didn’t realize
the importance of what Stacey had told me. When I read about the case on the
internet, I learned that an important issue has been whether Stacey and Rodney
were in a consensual relationship. Based on this, it became clear that what Stacey
told me in the break room at the HEB needed to be made public. I felt morally
compelled to tell someone that Stacey herself told me that she was sleeping with
Rodney. I felt that it would be terrible if the wrong person was executed for
Stacey’s murder and | had never come forward with this information.

10.1 declare under penalty of perjury that my statements in the above numbered
paragraphs 1-9 are true and correct.

Further affiant sayeth naught.

Alicia Slater

Dated: D,ecember LS: 2014

Subscribed and sworn to, before me, a Notary Public, this __day of December 2014, by
Alicia Slater who is personally known to me or has shown adequate identification:
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PROOF OF EXECUTION BY A SUBSCRIBING WITNESS

State of California )
)
)

County of San Francisco

On December 15, 2014, before me, the undersigned, a notary public for the

Date

State of California, personally appeared Hannah Gilson , personally

credible witness's name
known to me and providing satisfactory evidence, who is known to be the person whose
name is subscribed to the within instrument, as a witness thereto, who, being by me duly
sworn, deposed and said that he/she was present and saw/heard acknowledged

Alicia Slater , the same person described in and whose name
name of principal

is subscribed to the within and annexed instrument in his authorized capacity as a party

thereto, execute the same, and that said affiant subscribed his/her name to the within

instrument as a witness at the request of ____Alicia Slater

name of principal

TNESS my hand and official seal.

—

e

NOTARY PUBLIC SIGNATURE.
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STATE OF TEXAS

COUNTY OF BASTROP

AFFIDAVIT

LEE ROY YBARRA, being first duly sworn, appeared before the undersigned authonty
duly designated to administer oaths and states as follows:

1. My name is Lee Roy Ybarra. I am a resident of Bastrop, Texas. I am over the age of 18
years and do hereby declare that I am competent to give this affidavit. No promises or
agreements have been made to me in exchange far this statement, and I do not expect any in the
future. This affidavit is based on my personal knowledge and the following facts are true and
correct to the best of my knowledge:

2. I was employed at the HEB grocery store located at 104 N, Hasler in Bastrop, Texas in
1996. During the course of my employment 1 met Stacey Stites, a nice personable young lady
who also worked at the store as a checker and then moved to the fruits and veoetables
department.

3. There were several times that I would see Stacey talking with a young black man inside
the store. I did not know his name but I would notice that her demeanor changed whenever he
came around. She seemed happy to see him and would be in 2 good mood.

4. I remember this man because some times they were close enough that I got a very good
look at him. Iremember him because I used to think that this was not a very atiractive black
man and she on the other hand was a very pretty young lady with a good personality. I couldn’t
understand what she saw in him but 1 guessed that if he made her happy, nothing else mattered.

5. 1 knew that Stacey was engaged to a police officer at the same time that she was seeing
this same black man and I recall that the few times that Stacy’s fiancee entered the store to visit
her, she would become a nervaus wreck. I know that there were times that Stacey would
deliberately hide so that she didn’t have to talk to him. I just thought that it was a strange
relationship.

6. I left my employment with HEB about two weeks before the murder of Stacey Stites. L
took a short vacation and when I returned I found out about Stacey’s death. Much later I read a
newspaper article about Stacey’s death and saw the photograph of the black man who was
accused of her murder. 1 quickly said to myself that this is-the same black man who used to. visit
her at the store. It was then that I found out that the man’s name was Rodney Reed.

7. I did not read anymore news articles about the death of Stacey Stites because I have
rarely taken the time to read newspapers or to watch the news. I don’tknow what happened




between the two of them but I thought that it was a sad thing because they looked pretty happy
when they were together. Ijust thought that it was a terrible tragedy.

8. At the time of Rodney Reed’s trial or prior to his trial no one from the prosecution or
defense team contacted me. If anyone had asked, I would have gladly told them what I knew
about Stacey Stites and Rodney Reed. I was recently interviewed by a television crew about my
knowledge of Stacey Stites and Rodney Reed. As in this affidavit, everything that I told the
television crew is true to the best of my recollection.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and ability. :

¥
(\/é?eQa / M%&V\k

Sighature!

COUNTY OF BASTROP
STATE OF TEXAS

Subscribed and SWORN before me in the jurisdiction aforesaid, t}ris IS™ day of :J;wvﬂe.:{
2 ;

RICHARD REYNA

: : e Y : My Commissi
Nota& Public’s Signafres () \g MR 22, 2018

My commission expires: August 22, 2018
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AFFIDAVIT OF CALVIN “BUDDY” HORTON

THE STATE OF TEXAS §
§
COUNTY OF BASTROP §

BEFORE ME, the undersigned Notary Public, on this day personally appeared
Calvin “Buddy” Horton, known to me to be the person whose name is subscribed to this
Affidavit, and who, being duly sworn on his oath, deposed and said: ‘

1. My name is Calvin “Buddy” Horton. I am over twenty-one years of age
and am fully competent to make this Affidavit. I have personal knowledge of the facts
set forth in this Affidavit, and they are true and correct. Currently, I live in Red Rock,
Texas.

2. When my cousin Stacey Stites (“Stacey™) was 16 years old, she and her
mother moved in with my parents, Janice and Ray Horton, in Rosanky, Texas—Iess than
a mile from where I lived with my wife Camille Horton and our three young children,
Jaymi, Whitford and Steven, at the time. I traveled to Corpus Christi around this time to
help Stacey and her mother Carol move their belongings into a storage facility in the
Bastrop area. ‘

3. I understood from speaking with my parents that Stacey’s mother was
concerned that Stacey had begun dating and associating with men at an early age—
including black men—that Stacey had gotten pregnant, and that her mother decided to
move after Stacey’s pregnancy. My father told me that Carol was concerned about the
influences in Stacey’s environment in Corpus Christi and wanted to leave.

4. Stacey and Carol lived with my parents for approximately two months,
but within that time, my mom and father informed me that some of Stacey’s traits from
Corpus Christi resurfaced. According to them, she would continue to see men, was
disobedient and would leave the house at-will. Because of this, my dad asked my mom
and wife to seek out more suitable housing for them. Eventually, my wife and my mother
found a home in Smithville for Carol and Stacey to live. As I had done before, I helped
Stacey and her mother move. This time I moved their belongings from the storage facility
to the Smithville home, where they stayed until they moved to Bastrop.

5. One Sunday evening, around five, or six o’clock in 1995, two of my young
children, Jaymi and Whitford, and I went to the Dairy Queen in Bastrop to get some ice
cream. | remember they were young at the time—both were under the age of ten. I also
remember it was a warm day, but the weather was not hot or humid as is typical in Texas
summers. I believe it was sometime between October and November, At that time in my
life I worked as a carpenter and did not get Saturdays off. The only day I would have
been able to take them for ice cream would have been on a Sunday.

6. As 1 pulled into the Dairy Queen in.the Ford pickup I was driving at the
time, with my children inside, I remember seeing Stacey coming out of the Dairy Queen




-/

with a black man. I hollered her name to get her attention as I drove in, but she did not
respond. I know they heard me because both Stacey and the black man looked directly at
me, but neither came toward me. I have a rather lond voice; I easily project and rarely
have a difficult time being heard.

7. Seeing Stacey with a black man did not surprise me because I
remembered what my parents told me about her dating and associating with black men.
Stacey, however, was shocked; she seemed embarrassed when she saw us and she quickly
left with the black man without introducing me. Stacey and the black man got into a
darker colored car that Stacey was driving, and they drove off without speaking to me or
my children. I told my father of this incident, but to me it was not a big deal at the time

_ because I had been told that Stacey associated with black men.

8. Sometime after Stacey’s death I remember seeing pictures of Rodney
Reed on the news and in the newspaper after he became a suspect in the death of my
cousin. Rodney Reed is the same man I saw with Stacey at the Dairy Queen in 1995, 1
understand that the appeals courts have previously said that there were no credible
witnesses that would testify as to having seen Rodney and Stacey together. I would have
testified to my expetience at the Dairy Queen in 1995 at trial, but no one ever approached
me to do so. Since then, I have told other members of my family and would have told law
enforcement and prosecutors the same had they interviewed me or shown any interest.

9. Because of this information, and Stacey’s behavior at this time in her life,
I have always believed Mr. Reed’s story that he had a relationship with my cousin Stacey
—despite the unfortunate pain it brings upon my aunt Carol. I do not wish to cause her, or
my family, any more pain. I simply want to bring this truth to light.

Further Affiant sayeth not.
Calvin “Buddy” Horton
Subscribed and sworn to before me this day of March, 2015, to certify which

witness my hand and official seal.
oY
‘/\K\anmb ic in and for
Texas

Fx‘m:xrm Jean Garely

oty Pudta Ergge of Tespy

(ke
i I);l‘:rxJ;.,,“m

\'4‘ / Qu»;u S8, 3015
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AFFIDAVIT OF RICHARD SCROGGINS

THE STATE OF TEXAS §
§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned Notary Public, on this day personally appeared
Richard Scroggins, known to me to be the person whose name is subsctibed to this
Affidavit, and who, being duly sworn on his oath, deposed and said:

1. My name is Richard Scroggins. I am over twenty-one years of age and am
fully competent to make this Affidavit. I have personal knowledge of the facts set forth
in this Affidavit, and they are true and correct.

2. In April of 1996, I, and two friends of mine, Clyde Reynolds and Michelle

Robertson, went to have lunch at the Whataburger restaurant in Bastrop, Texas, that sits
i

on Highway 71.

3. Upon going inside the restaurant, I realized I had left a notebook in the car,
so I exited the building to retrieve my notebook. Mr. Reynolds, Ms. Robertson and I had
spent the morning researching genealogy, and I had taken some notes to which I wanted
to refer during our lunch. Afier I retrieved the notebook and began walking back towards
. the entrance of the Whataburger, I saw a stocky-framed man with either a shaven head, or
very little hair, wearing a black shirt and screaming at the top of his lungs to a young,
attractive, white young lady who appeared to be in her late teens or early twenties.

4. He was standing near a smaller model pick-up truck darker in color. I
remember he was completely red in the face, yelling and calling her obscene and vulgar

names. Repeatedly, as he would yell, he would start to walk toward the truck as though




he was finished, but overcome with anger, he would drift back towards her and continue
his tirade. At one point, I visibly saw his fist shaking toward her. At another point he
called her a “cheating, lying cunt.” He also called her a “slut” and a “whore” during this
encounter. The young lady merely stood there as he screamed at her, with her arms
folded, a purse in one hand.

5. Several times, I heard the young lady try to calm him down by saying, “Can
we please not do this here. This is where I work. Let’s talk about this when we get
home.” It was to no avail. He was completely out of control and consumed with rage.
Except for the obscene names he called her, I never heard them refer to each other by
their first or last names.

6. Once I eventually made it back into the restaurant, I can recall being so
shaken by the incident lthat one of my friends, Clyde or Michelle, asked me what was
wrong with me. I told them what I had witnessed and the horrible verbal abuse. It has
been almost 19 years, and I still remember the incident today. I never reported this
incident — except to my friends — because I had not witnessed any physical violence and
was not eager to get in the middle of what could have been a lover’s quarrel.

7. Between five to ten years ago, I remember reading articles in the Austin
Chronicle regarding the murder of Stacey Stites (“Ms. Stites”). I remember seeing
photographs of Ms. Stites and Jimmy Fennell in those articles. After seeing the

photographs, I have had no doubt that these were the two individuals from the encounter

of April 1996.




8. I came forward with this information just as soon as I realized that it might
be relevant or helpful. Unfortunately, my two friends, Clyde Reynolds and Michelle

Robertson, have since passed away.

Further Affiant sayeth not.

Richard Scnggins J

Subscribed and sworn to before me this f? day of February, 2015, to certify which

witness my hand and official seal.

| ¥, PAULW. BREWER

€, Notary Publlc, State of Texas | Al
*.’*? ﬁwcomm Expires | ) Notary Public in and for
Wi  NOVEMBERZ22,2018 | the State of Texas

L
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Case 1:02-cv-0C 2-LY Document 137-3 Filed 12/2 '9 Page 35 of 56

COUNTY OF LEE
SS Affidavit of Pamela Duncan

STATE OF TEXAS

Appeared before the undersigned authority duly designated to administer oaths, Pamela
Duncan states on oath as follows:

1. My name is Pamela Duncan. Iama resident of Giddings, Texas. Iam over 18 years of
age and am otherwise competent to give this affidavit. No promises or agreements have been made
to me in exchange for this statement, and I do not expect any in the future.

2. In 1996, I lived in Giddings, Texas, and was the manager of a convenience store (Circle
K) in town. I knew Jimmy Fennell because he and another police officer used to come in to the
store. In May, 1996, Jimmy started talking to me more when he would come by the store. While
I never met Stacey Stites and had known nothing about her and Jimmy’s relationship, after she was
killed pretty much everyone knew that she had been Jimmy’s fiancé. I guess people kind of felt sorry
for him. Pretty soon after he started talking to me more in the store, he started showing up in his
patrol car when my friend and I used to walk in the park, driving beside us while we walked so he
could talk to me. It got to the point where he was showing up in the park-a lot - almost every time
my friend and I went walking. Looking back on that time, I know now that he was coming by the
park on purpose, because he was trying to start something with me.

3. By August, 1996, Jimmy and I were officially “dating.” Our relationship lasted 13
months, While he kept his own place, Jimmy pretty much stayed with me all the time.

4, Jimmy was a very quiet man, but I wouldn’t call it a peaceful quiet. He was extremely
possessive and jealous. Forexample, Jimmy was in the store once when a truck driver came in and
was flirting. Truck drivers always flirted with us. Jimmy heard him and asked if he wanted a ticket.
The guy asked me who the cop was and I told him he was my boyfriend. When the guy left, Jimmy
followed him outside.

5. Jimmy and I hardly ever went out together. Mostly we would stay at my place, or hang
out with Jimmy’s officer friends, particularly David Hall and his wife. Jimmy and David Hall were
really good friends. Jimmy never really talked much to me about Stacey. He wasn’t a really
talkative guy and after we had been dating a while he pretty much stopped talking altogether.
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6. My friends were not comfortable with Jimmy and they stopped hanging around us, all
except for one. He was not very friendly, and made my friends feel unwelcome. My friends also
didn’t think he treated me very well. He was very verbally hostile to me, called me some really
unpleasant, mean names (describing me, my parents, and the fact that I had kids at a younger age),
and would scream at me in public. He didn’t like me going out with my friends, or doing anything
apart from him.

7. Jimmy was extremely prejudiced. Before we started dating, [ used to get my hair cut by
a black woman. After we started dating, he wouldn’t let me go to her any more, because her salon
was “across the tracks” and “white women don’t go there.” At one point I was considering hiring
a black woman to work at the store, and Jimmy got really angry. He told me everything he thought
about black people (he didn’t say “black people”; he used the N-word) - that they were all bad, all
on drugs, all crooks - and why I shouldn’t hire her. Iended up hiring her and that was a big problem
between us for a couple months.

8. Ibroke up with Jimmy in September of 1997. Jimmy stalked me for months after that -
until he left Giddings altogether. He would drive by my house, night after night, and shine a
spotlight into the house. It got so bad that I finally put tin foil up in my windows, to reflect the light.
He would stand outside my house at night, screaming at me, calling me a “bitch” and other
obscenities. He would come by my job at the Circle K, and just sit parked out front, with the
headlights shining into the store. He would stay there, sitting in his car and watching me, for
anywhere from two minutes to two hours. If the parking lot got crowded, he would leave, then come
back when it emptied out again. Once he came into the store and wouldn’t let me out of the office -
we had to call the police to get someone to escort him out, 50 I could leave. He would hassle any
guy [ tried to date until it scared them away. For instance, I dated one guy who delivered beer in
town. After we started dating, Jimmy stated pulling him over and giving him tickets. He got so
many tickets he couldn’t keep his job anymore.

9, What Jimmy did after I broke up with him really scared me. It made me feel like I knew
what he was capable of, and that made me afraid for me and my kids. It made my parents afraid for
my safety. The fact that he was a police officer made it that much more difficult. I felt like I was
being constantly harassed and threatened, and there was nowhere to go. I finally filed a report with
the police, and another officer came by and told me they would make sure he left me alone. A friend
of mine later went down to the police station looking for the report I filed, and they couldn’t find it.
Things got better after I filed the report, and the officer came and talked to me, but the harassment
didn’t stop altogether until Jimmy moved away from Giddings.
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10. Ithink of that time - the end of my relationship with Jimmy, and the time after we broke
up when he was stalking me - as the worst time in my life.

I declare under penalty of perjury that the foregoing is true and ccrect to the best of my
knowledge and abilities. :

Pamela Duncan

STATE OF TEXAS

/ CITY OF 1=

N
SUBSCRIBED and SWORN before me in the j sdiction aforesaid, this é day of

J;ﬂr“ ( , 2006. —

My Expires

NELLY TOVAR
of Texas
Expires
1.2010
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Williamson County  Supplemental Report Case Number: C07-10-7001
Sheriff’s Office

Narrative:

PHONE CONVERSATION WITH KEITH TUBBS

FORMER CO-WORKER OF AIDA FENNELL-SPOUSE OF JIMMY

FENNELL
On Tuesday 11/13/07 1, Detective J. W. Knutson #10041, received information that the
wife of Fennell, Aida Solano Fennell, previously worked at the juvenile justice center. I
contacted M. Loney who coordinates the law enforcement work at the JJC and asked if he
knew the time frame that she worked there. I was informed that she quit during 2004 but
while she worked her it had been rumored that her husband, Jimmy Fennell, and another
employee at the JIC, Keith Tubbs, got into a verbal argument on the phone about Aida.
I contacted Tubbs by phone af . He advised that he did know Aida and did
work with her at the JJC. He advised that they were friends but worked on different
shifts. I asked about the incident where he and Jimmy Fennell had an argument and he
advised that Jimmy had called and questioned him about calling his house which Tubbs
says he did not do. He further advised that Jimmy began to ask if Aida was seeing
someone at the JIC. During the conversation it was brought up that Aida had previously
shown up at work with bruises on her face and claimed it was a result of being hit in the
face by a phone when Jimmy became upset with her and threw a phone at her. Tubbs
advised that Aida was nervous about Jimmy because he was jealous and had a temper and
expressed concern about the death of his former fiancé in Giddings.
The conversation was recorded.
END OF SUPPLEMENT
JK10041
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tEC'“}_*IDCq»“r:zI'I' 12198 * WILLIHAZDN LUUAS 91 riD . WM MA)uidsateed

To the Sberiff or ey Peace Officr of Williamson County, Toxas or sy Peace
OGear of the State of Texss, GREETINGS:

WHEREAS, the Affiant whose xignatre Is affixed to the AMdxvl: artached
rein is & Paace Officer undar the Jaws of Texes and did hemtofore this day subsoribe
swear 10 swd AfSdavit before me (which sald uffldavit s by thls rcforonce

hemia for all pusposas), and whereas I find thot the verified facts stated by
t in said Affidavit show that Affinat has probabie canse for tha baliaf he cxpresses

roin and sstablishad the existence of proper groands for the Lsswance of this Warmat:

NOW, THEREPORE. you arc commanded o outer the suspected pluce and
isas described in aald Affldaviz end to there sesreh for the property davctided in said
fhdavic and to seize the sare and bring It before ma. And, you are carmvmnded io
and beSore me each person described and aceusod in said Affidavit. Furtber,
e o;‘D‘gBD purwaant to the provisioas of Astcle 18.10, Taxas Cods of Criminul
re, to Tetain custedy of any propenty selzed pursuant to the Warant, uniil forther
order of tis Court or untll any other court of appropriate jurisdicdon shall etharwise
direet suthority to reroove such seized property from this coumty, If and only {f such
removal is pecessary for the safekeeping of sush seizod propedty by you, oc if such
rempval is otherwise muthorized by the provisions of Article 18.10. Texas Code of
Crimina Procgdure. You are fusther ORDERED w0 give nodes to this Court, as a part of
the Invantary 1o be Med subsequen to the exesusloa of this Warrant, and 19 required by
Adtlale 18.10, Texas Codo of Criminal Procedure, of the placs whers T propecty seised
harsunder iy kept, storod end beld.  Horeln fall aot, but favs you then and theo thls
Waerant withis thres days, oxclusive of tho day of its exasution, with youc return thareon,
showing how you have sxocuted the swms,

SSUBD AT _Y113 oclock £ M. on tils the  TOA, day of
,@M—— 20Q .. w sortify which witness my hand tin day.

Al

District Judge, Williamaon County, Texas
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Affidavit for Evidentiary Search Warraot
THE STATE OF TEXAS '
COUNTY OF WILLIAMSON

The uadersigned Afflant, being ¢ Peaoe Officer under the law: of Texas, and being
duly sworn, oa oath makes to following stitements and accusadons:

1. There Is in Willamson Counry, Texas, & gaspucted ploce snd premises descatbed and
located s follows:

jndlvi od Jimmy Lawis Fennell. Jr., who is desoribed as approximately 3 foot, 10
m‘;‘ﬁg‘:’m Iﬂ:ndl hair, dete of bizth Dacember 23, 1972

' n
Is ot sald suspectsd piuce and prenilses property concoaled and kepk
3«&?:2 ot. d:t laws of Texas and described as follows:

a. DNA
b. Bager and palm paincs
¢. besd and puble bair

'S ;oll:. uniforms. vests, vast carriors, pateel utility belts ocwmed by or isausd to the
Defendant, Jimmy Lewis Fennell, Jr.

3. Said suspected place and prewnisce ure I charge of and eontrulled by each of the
following persons:

Jimmy Lowls Fennell, It.

4.1t is the belief of afTlant, and he hereby charges and accuges, thut!

Foumy Lawis Fenocll, Jr. commited the offease of Sexusl Assasi( andr Official
Oppression an or about Ociober 35, 2007 In Willizmson County, Texas,

8. Affiant has prebabls cause for sald bellef by reason of the Dollowlag facter

Wade Knutson, is 3 peacs offiver who s cumently ompleyed at-tne
wnwAT‘gm Shorff's Deparrment.  Affiont bas boen a lesused peace ofBcex for 4
yoars and iy curready ssalgned o the criminal invesdpations diviaion &5 a Investigasor.

6, 2007, Afflant was askad to assist in an invesdigation of an wiegadon
thet Ih:lnyom“lzbmﬂ. Jr. sexuslly amsaulted an adult fomale. The female vicdm hn;
alacred 10 uve & paeudonym pursuint to Texes Code of Criminal Procedurs Chapter 37 an
has chosen the peevdonym DEIDS of "Amanda Smith”, Jimmy Lewls Fennell. Jt. i2 2 p:;:c
officar employed as a paiol sergeant wid the Geargziown Polica Dapenmeat. M;s.lsrl ﬁ:‘n
repoted 8¢ spproximately 1:50 an.os Octeber 26, 7007 ta the Williunson Couury She fs
Df,::!nent that she had bean sexually wssaulted by a police officer, whe has row besn
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identificd as N Lewis Fennclt, Jr.. at a location in Willtamson County which she
believed to be & purk.

M. Smith teld Affiant that the Georgetown Police Department bad sent offieers o o
scenc at an apartment camplex in Georgetown where she was fighting wids her boyfriend.
and thet while ths officers were thers an officer had put ber in his paro! car, Mi. Smith's
boyfriend was arreatec and ket from the loastion, and an "Otficer Feanedl” had taken her
fram the aparement complex in his pawrol car, Prior to deing taken from e yeena, Ms. Smith
had boen vomiting dus W intoxication. Ms. Smhb was handcuffed and allowsd o ride in the
front seat of the pavol cer. Ms. Smuth belisved that e offioar was goiag 1o take her o n
bots! so that she would heve a place to siay, gincs the people sha had besn staying with were
friends of her boyfriend and would nat snswer the door at the apartment complex. "Offfcer
Fennell" drove har 1 a locatiop which she baliaved to bs & park, stopped the patrol unit. and
got her ow of the car. Fennell uphandcu fed ber and asked her 1o dence for him outside of
hls pawol unit, then had her placo her haads on the wunk of his patroi uait, palled down her
pant. and penetrated hee vaginally from bebind with his pents. The defendant atked her if
she liked it she sald no and asked him to step, and he did not. When the ofcer was
finished, he drove her bk 1o the original sparment oomtplex and dropped hes off. The
violim irmaedlatcly reponted the sexial assault by calling 911.

The victim bas bieen shown & photo epread with a pleture of Jimmy Fenaall, Jr. in It
and posidvely identified Fennell as the police offosr who sexually casavled her. The
Guotgetown Polics Department has cooperated in the investigation and provided the patral
sar drivan by Pennt!l during that shifs a3 well as all dispatch logs. Pennell is unacconnted for
Trom Just aQer midnight wonl) 1:32 e.m. Furthermore, the proceusing of the pago! vehiole has
shown the viciim's prints on the trunk, waich s censfswent With the Jocation whete chs victim
reported the sexual messult occumred (n reladon to the vehicle. There is alke an unidendfied
latent print from the trunk which is availables for camparison,

A saxual a3saalt nurse axaminer performed & SANE exam o the vickim on Qombar
26, 2007 and bas coilecad ywabs from the victim’s body which may be vaed for comparison
purposes. Afflux knows from bis training and expariencs that DNA cvidence from a suspoct
may frequently be used to idontify offcaders in soxunl assau); cases, .

Afflant knows from bis training and exparionce that tracs evidemce, including
comparisons of it samaples, is anothes valunble 100l In the invazigation of sexua) assault cuses.
These Lemy may include, but ade not limited W halr, fibecs. DNA or other evidonce of a
mieroscopic nature..  The viedm's clothing was also collecied and will be procescad for unce
evidence. ‘The clothing worn by the defendant cun alsa be processed for trace avidemse
connesting him to the victim, if callected. )

WHEREFOUE, Afflant asks for issuance of g warmant tha: will sudhorize hum 2o
soarch gaid suspectsd place and premises for s81d property avd aeize the tame.

/.7{\/‘-—— ——
7

Affiart
SUBSCRIBED ANT SWORN TO BEFORE ME by said Affiant on this the 72 day
>

I

District Judge, Whlianson County, Texns
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Return and Inventory
THE STATE OF TEXAS _
COUNTY OF WILLIAMSON

The undersigned Aftiant, being a Peace Officer under the laws of Texws and being
duly swom, on oath certifiss that the foregoing Waman: 10 hand on the dsy it was
issued and that [x was executed on the 21 day of 207, by
making the search directed therein and seizing during seh geasch the {6Inwing described
property: retined by such Peace Officer, nad kept, storad and held as hercinafie; set out;

Se kifgehed

(1 ~—

Aoy @

SUBSCRIBED AND SWORN TO BEFORE ME. the undersigned suthocity, o
shis the _/ SH day of Mo .2022,

E’st;ict Judge, Williamaon Couuty,"rcvu
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In the Néatters before the July 2007 term of the
Grajd Jusy in the 368th Judiclal District Const
of Willixznson County, Texas :

To Ahy Puce Officer of the State of Texas:

" You are bercby cammanded 10 summon the following pecson:
custodian or Captain Earl Peace ,
g3 Palice Department

at INSTANTER or 20 later than December 4, 2007, et Room 204 of the Willlamson
Justies Conter, 405 S. Martin Luther King, Georgetown, Texag, then and there to westify 83 2
before the Grand Jury for the July 2007 term of the 368¢th Judicial Dimdet Count of
n Courxy, Texas, ;
you are commanded to prodace before the Grand Jury the fellowing:

all records, recordings, documents, or other materials refated to the personnel file of
Fennell, including but not Lmited to agy previous complaints made sgalost Jimmy . ™
and investigated by the Clddings Police Departasent internal affalrs divisiop.

Hereln fail not, and make due retorn hereof,
WITNESS MY SIGNATURE AND SEAL OF OFFICE ON THIS THE Y OF

., T Lisa David, District Clerk
’ will nty, T

4

By
Deputy District Clerk

\Warnine: & wbpoens relaging tooeeand fury poocecd o i edtipation mast be hept
werdot to thy ontent o foas baigs os noeessary Lo prevent the ninthinzed Wisctesre af
mtie bebaea srand juevs Vol of theduts to it seere €y is puaishotidess

R enferpt b oo,

Cnunbeefolh decloaneanfereation

Phe poonceedimes o et fues b AP heseerel Aoy pore
TEX COD 1 P,

bt e L the zeand jury iy suljos bt praishment e coatempt,

Al nl

Exceutad on the day of DD
eoyydthkubpamnoﬂnﬁummodmnﬂn.

Returned on this the Gay of
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Main Form

Page fabeof dade3

GOVERNMENT CODE
§ 552.101

GOVERNMENT CODE
§ 552.108

Pagelof2

G 1Ty OF GEORGETOWN POLICE
H GEORGETOWN, TX

Internal Affairs Investigations #7043913 |

Repart Entered: 10/26/2007 04:22:46

Not For Public Releaze Dute/Time Printed: Wed Dec 12 15:52:35 CST 2007 By: marys
Case Title Laocation '
PUBLIC INTOXICATION qVATERS EDGE CIR
Date/Tirme Reported ate/Time Occurred
1012612007 02:17:00 10/26/2007 02:17:00 to 10/26/2007 02:53:00
Incident Type/Offense
PUBLIC INTOXICATION (00003200 )
Reporting Qfficer Approving Officer
ROGGENKAMP, T (6186) AZAM (640)
Persons ,
Role MName Sex Race Age o]0}t] Home Phone Address
Offenders
. Home
Status Name Sex Race  Agc DOB Phone Address
Vehicles
Propecty
Class Description Make Model Scria # Yalue
Narrative

On 10262007 | heard Sgt. Fennell requesting another Officer tofffy Water's Edge. Upon arriving ] made contct with Sgt. Fennell

who advised tha

what was going oni. [ had assisted Cfficer Morris on a previous gall ofdi wrbance involvigy
07-43903). { observed Officer Sanford attemptiny

was walking up the staiss. [ could he

as aceusing him of sexually sssaulting her, and asked e o talk with her and find out

(see Officer Morris report

o talk wit ohserved that as on hee celt phone ond

creaming and yelling that she had beefTaped.

6(.)'\ LA l:’HL B .
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GOVERNMENT CODE
§ 552.101

GOVERNMENT CODE
§ 552.108

- —— . s b

WM ( then adviscd her that since she had already can from the apartment once in&“\'vas,causi';x; a sceme in the
spartment complex that she was going to be arvested for publia intoxication, !

. i , At that point
T ended the conversation and she was transported o the WCSO Jail,

The video tape from my pateol car was placed into evidence along with the business card.

No further information.

At B

htp://192.168.15. 39/QED//policepartner/common/crimeweb/incview/main. jsp7agency=G... 12/12/2007
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Williamson County  Supplemental Report Case Number: C07-10-7001
Sheriff’s Office Detective Marco A. Gomez

Narrative:

On 1-3-2008 Sgt. Bartz advised me of possibly a new victim in this case. She advised me
to make contact with Detective R. Travis for information. I made contact with Detective
Travis, he advised he was working a forgery case and was interviewing Sy

SN, ¢ 2dvised when he was done he handed her a business card
of his. He advised Gl saw “Georgetown” on the card and she told him that she was
raped by one of his Sergeants. He asked her what his name was and she advised him it
was Sgt. Fennel. Detective Travis advised her that Fennel worked for the city of
Georgetown not for the Sheriff’s Office. Detective Travis called Wl so we could set
up an interview. Detective Travis set up a meeting with her at the CVS pharmacy at FM
3406 and Chisholm Trail Dr. in Round Rock.

We went to the CVS pharmacy and met with‘. She advised us she would go
with us to the Sheriff’s Office and talk with us.

At the beginning of the interview I advised SEllthat the interview would be video
and audio recorded, and she was free to leave at any time. She advised she understood. I

began by asking her to give me her full name. She said it was 4
and her date of birth is . She also advised that she still received mail at
} She advised of her cell phone number being

e advised me that she was in a vehicle that was pulled over at the loop in Georgetown
near some apartments. She described it as the apartments at Quail Valley and Leander
Rd. She advised her friend, was driving a “blue pinto” and another person
was in the front passenger seat. She described him as a Mexican who was
boyfriend. She advised she sat in the rear seat. She advised they were pulled over by
Sgt.F ennel.”said that he asked for everybody’s ID cards and then asked them to
get out of the car. She advised she knew then someone may have had a warrant.

advised that she and were asked to sit on the curb, while the
boyfriend was placed in another unit that arrived shortly thereafter. said she

aske if anything was in the vehicle. Fold her there was “meth” in
the car. advised her that it was in the black bag.

dvised that as soon
as the bag came out of the car and it was placed on the roof of the car tood
up and said that the bag belonged to hem advised tha was
placed into custody and placed in the second police car with her boyfriend, and “They
drove of”JJJ advised she was put into Fennels car in the front seat. She said she
was not placed in handcuffs. She advised that Fennel told her that he could take her to
jail. She advised that Fennel made a motion for her to be quiet, and then he turned his
recorder off. She said Fennel told her they were going to wait for the tow truck to pick up

the vehicle. She said that they were going to his office, find a “lady officer” and do a

88
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strip search. She told him OK because she did not want to go to jail. She said they then
drove to the police station.

?said they arrived at the police station and pulled up to a curb and parked. She
advised they walked into one door and then straight into his office. She described the
office was just to the right as you walked passed through the open area. Fennel told her
that a female officer could not be located. She said she told him that he could get 10
officers and they could watch the strip search because she did not want to go to jail. She
advised Fennel left the room and closed the door behind him. At that point she advised
she removed contraband that she had hidden in her vagina. She advised she had a
¥Meth” pipe and a bag of"“Meth” She advised that she hid the contraband in a box under
the desk. She said-that Fennel returned with two other male officers to conduct the strip
search. She advised she stood up, told the officers to step back, and lifted her shirt and
exposed her breasts, and made a full turn. She then dropped her pants and bent over so
they could see that she had nothing inside her. After the search she said the other officers
left. She described them as one white male and one Hispanic male. She did not get any
names. She had a hard time trying to describe them.

- dvised that Fennel then got the paperwork to get her started as a confidential
informant. She advised she signed the paperwork. She advised that Fennel asked her
“what are you willing to do to get out of this?” At that point she knew he was talking
about sex. She advised she recorded the conversation on her phone without him
knowing. She advised that she still owns the phone but it is in a storage unit that belongs
to usband. She advised that Sgt. Fennel obtained $40.00 dollers out of the
police department evidence. [ JjiiJfffadvised that they left the PD and drove north on the
frontage road of IH35 to Williams Drive. She advised they went to the hotel north of
Williams on the west side of IH35 (Days Inn). She advised she went in talked to a
female clerk, returned to Fennel and advised him that there were no rooms available.
They then drove south on the frontage road of IH 35 back to University Dr (SH 29). She
said they traveled east on University and then south on Austin Ave. -advised
they traveled to a “Rinky Dink” motel which was south of town, (Budget Inn). She said
she walked in asked for a room, and then returned to Fennel’s patrol car. She said she
told Fennel there were no rooms available. She said to me that there were rooms at both
hotels but did not want to be in one with him. She said she hoped he would just give up.

SR :cviscd that they then pulled out of the “rinky dink” hotel and took a right
(south) on Austin Ave. She said they drove all the way down to the four way stop at
inner loop and went left (east). She said they went past the probation office and took a
right (south) down a dirt road. She said they stopped in a secluded area. She said she
could see the lights at the intersection of FM 1460 and inner loop.

While there_said Fennel asked her if she had a condom, to which she replied
she did not. She said Fennel had a condom with him. (ijJijlfJsaid Fenne! went to the
trunk of the patrol car, which was opened, and she believes he put his belt in there. She
said he put his uniform shirt in the backseat of the car. She said the only thing he had on
were pants and a “wife beater” shirt.-said she was standing between the front
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passenger seat and the front passenger door. She said she had her hands at the top of the
door. ‘aid Fennel tried to kiss and hug on her and she did not want him to. She
said she told him to just get it done. said he entered her vagina with his penis.
She said he was standing behind her. aid he finished real quick. {Jjjisaid
he ejaculated in the condom. After the assault,- said they got back in the car and
Fennel took a right (east) onto inner loop, drove to FM 1460. She said they went straight
thru the light at FM 1460 and continued past the Juvenile Justice Center (JJC). She said
they then took a left at the road just past the JJC. That road is County Road 110. She
said he drove her to Rain Tree where he dropped her off. She advised he dropped her off
at the intersection of Rain Tree and CR 110, because she did not want him to drop her off’
in front of her house. Qaid he made her give him her cell phone number. She
said he called “all the time”. She said he would call sometimes twice a week wanting
them to get together. I asked if they ever did get together. She said they did not. She
said he would always ask her to come into the city so he could see her. She said he
would always call around 7:00 PM. She said when she would talk to him she would say
she would meet him but never call him back. - said the calls stopped around June.

I asked if she could take us to the place where the assault happened. She said
she would. Sgt. Bartz and I drove around town. First we drove by the
Georgetown Police Department building. She pointed out which door she entered into. It
was the east facing door used by the police officers. She said Fennel parked the patrol
car on the curb right in front of the door. The street that is between the building and the
parking lot is not a public street. It is closed for police vehicles only. She then directed
us to a dirt road off of inner loop. I remember this place as the old model airplane
landing strip. She showed us where the car was parked and what direction it faced. She
remembered facing the lights at the intersection of FM 1460 and inner loop. We then
toolﬂback to the CVS pharmacy at FM 3406 and Chisholm Trail in Round Rock,
where her father picked her up.

On 1-4-2008, Ranger Lindeman, Sgt. Bartz, and I called out crime scene tech. Carlos
Cardona. We went back to the old model airplane landing strip to search for any
evidence. Carlos took several pictures of the area. We also located what seemed to be an
old condom wrapper close to where aid the vehicle would have been parked.
That wrapper was taken as evidence by Carlos.

We then were able to find out who the second officer was at the time | i and
her boyfriend were arrested. He is now a Detective with Georgetown, Eric Wise. Sgt.
Bartz and Ranger Lindeman interviewed him.

1 callet-and asked her about the cell phone with the recording. She said it
should be in a storage unit belonging to a Ray Lees. She said she had been unable to find
Ray. Ilocated Raymond Lees I1I, W/M, 11-11-1969, supposedly living at an address in
Georgetown, 3007 Sanaloma. I made contact with Ray’s sister at this address. She said
Ray no longer lives there but the storage unit is still being used. She said that her father
pays the rent on the storage unit. I spoke to Raymond JR. He advised me that he does
still have a storage unit and he would give us permission to look through the unit. He

920



Case 1:02-cv-00142-LY-AWA Document 137-5  Filed 12/22/2009 Page 5 of 86

advised that it would be better if it was done on Monday at around 2 PM. I advised him
that I would call him then.

On 1-7-2008, I made contact with Qi iflli#by telephone. I asked her what kind of
phone we would be looking for. She said it was a silver “Razor”. I asked if she would be
available to help look for it. She said she would be all I needed to do was call her.

I met Raymond Lees Jr. at the storage unit. He signed a “consent to search” form and
he assisted us in trying to locate the cell phone. We were unable to find the phone.
Raymond Jr. provided me with an address and phone number where SUNJI® mother
lives. He said she would probably have the phone in her storage unit.

On 1-8-2008, I attempted to locate WMINIINEP at the address provided, RN,
# Detective Mike Cowie and I checked the residence and did not make
contact with anyone. We noticed a church van that belonged to “Union Hill Baptist”
church. We went to the church and asked if Kim or were around. They
advised that they only volunteered with the church and they did not know where they
were. One employee said that Kim had a cleaning business and worked for
her. We looked at several convenience stores in the area for advertisements and found
none. Detective Cowie said we should probably check a realty business. We went to the
Remax located at Loop 332 and SH 29. We made contact with some of the ladies there.
We told them who we were looking for and what kind of business they ran. One of the
ladies was looking through the classified ads of the local paper and located an ad for
house cleaning. The ad advised of a mother daughter team, call Kim. I called the
number and left a message for Kim Glosson, other. She called me back.

" She gave me cell phone number. I called I I talked to her and
told her that I needed to look in her storage unit. She advised she did have
belongings and she would let us search the unit for the cell phone. We made
arrangements to meet at 18:30 hours.

End of supplement.
MG4249
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Williamson County Supplemental Report Case Number: C07-10-7001
Sheriff’s Office Detective Marco A. Gomez

Narrative:

six dxfferent photo lmeups for her took look at. The lmeups each had one ofﬁcer who
would have been working the night of March 12" \QEMMBMwas advised not to pick any
one if she was not sure. She looked through the lineups and chose one officer.

was not able to see any names. His name is Joshua Vasquez !saxd she was about
85% sure. 1asked I to stay available and keep me in touch if she decided to move
or relocate anywhere. She advised she understood.

I called Georgetown LT. Stengle to get information on Officer Vasquez. He said he
would check to see if he was working on that particular night.

When we arrived back to the office, we began the interviews of the officers who were
working on the night of March 12*, 2007 and the early morning hours of the 13%.
Officer Ned Ochs was first. Officer Ochs did not recall anything about that night related
to this case. I then spoke to Officer Fred Pitcher. He said he did not remember anything
about that night. He said he did not remember anything out of the ordinary.

I then spoke to Officer Ruben Vasquez; he said he did not remember anything about
that night. He advised that he did not remember even working that night. He said he did
not remember anything out of the ordinary. I asked about who was his supervisor he said
it should have been Jack Lacy. I asked if Fennel had ever mentioned anything about
confidential informants. He said he never got into any conversation about confidential
informants. He said he talked to Officer Robbins, who is on the opposite night shift,
about informants, but he did not talk 1o Fennel about informants.

I then talked to Officer David Lanier. He remembered that night he assisted Officer
Eric Wise with a traffic stop. He said he was going to arrest the driver for a suspended
license. He said he remembered that a female was with the driver. He said that he
remembers her saying that she was a confidential informant for Fennel. He said he
remembers her saying she lives out of town. He said he was able to remember because
he remembers hearing her name later that night on another stop, this time with Fennel.

He said he heard her name on the radio. Iasked if he heard her talking about her being

an informant or did he hear it from Wise. He said she told him. Lanier then remembered
that he might have stopped her on a later stop and she might have mentioned it then. But
he said he was sure it was on that original stop with Wise. I asked Lanier if he
remembers talking with Fennel about confidential informants. He said he might have
talked to Fennel about informants, but was unsure when. He said he remembered when
Fennel would cover for Lacy they would never really see him around. He said Fennel
would never check out on the radio. Iasked about him checking out on the radio at the
office. He said he did not remember seeing anyone at the PD and did not even remember
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being there. He said if he was there he would probably be writing a report. He was
struggling to remember if he saw her at the office later that night. He said he wanted to
say that he did see her but was not sure. He said that he really wanted to say she was at
the office but could not recall seeing her at the office. Lanier then began to recall another
incident when be saw Fennel make a traffic stop and did not check out. He said that he
found that odd. He said he pulled up behind Fennel to check on him. He said Fennel told
him to Jeave. Sgt. Bartz entered the interview room. She asked Lanier about Fennel’s
traffic stop, which he did not check out on. He said he noticed a truck that he had seen
earlier in a high drug area. He said when he went to check on him Fennel waved him off.
He said he when he saw the truck earlier he noticed a female in the truck. He described
the truck as a black “Ford” or “Chevy”. He recalled the driver as a “pretty skinny” “drug
user type” When asked if he could remember anything that he thought was not normal, he
said he remembered one incident. He said he just started working for the city and he was
assigned to work with Fennel. He said that they wanted to show him the drug areas of
the city. He said that on one occasion Fennel took him through a neighborhood off of
Algerita. He said they saw a Hispanic female on one of the balconies of a set of
“4plexes”. He said that Fennel parked behind the “4plexes” reached over to the glove
box and retrieved a business card. He said that Fennel told him that he likes to let the
neighborhood know of whom he is and when he is around. He left the car and left Lanier
by himself. Lanier thought it was odd to leave him there alone when he could have been
with Fennel meeting people himself. Lanier said Fennel retwned about ten minutes later.
Bartz asked Lanier to see if he could find an address for the female Fennel went to meet.
He said he would do what ever he could. Lanier said that he was trying to remember
about this incident. He said “because if he did something wrong, he deserves what’s
coming to him”. When asked if he remembered Fennel talking to him about informants
he said he could not remember if he went to Fennel and asked about the female that Wise
had stopped. We asked Lanier about the female. He said that he might have stopped her
sometime after the original stop, but he was unsure.

I then spoke to Officer Craig Ragland. Iadvised him that he was free to leave at
anytime. I asked him to try and recall the night of March 12", 1 asked him if there was
anything that he could remember on that night. I asked him if there was anything out of
the ordinary about that night. Ragland said he did not remember anything about that
night. Iasked if he knew Fennel. He said that he really did not know him. He said he
did not really have any conversations with him. Ragland began to recall a traffic stop
that he assisted on. That stop was not related to this incident.

End of supplement.
MG4249
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Williamson County  Supplemental Report Case Number: C07-10-7001
Sheriff’s Office Detective Marco A. Gomez

Narrative:

On 1-14-2008 I reviewed all radio fraffic for Georgetown PD on the night of 3-12-
2007, starting at about 17:30 hours, to 3-13-2007 ending at about 06:10 hours. This CD
was provided to me by the LT. Tim Stengle of Georgetown Police Department.

At the beginning of the shift, I notice normal radio traffic. Units are going out of
service and units are going in service, That is common. At 19:30:07 hours, Officer Eric
Wise, 2416, advised dispatch that he was making a traffic stop. He says he is pulling
over a vehicle with the . At19:33:25
hours he asks dispatch to check 2 persons out of county. The first is Christopher Warren,
and the second is \NiSINNNNR Officer Wise then asks for another Officer to check
by with him. Officer David Lanier, 2443, responds to the call and tells dispatch that he is
en-route from the PD. At 19:43:30 Officer Wise advised dispatch that Christopher was
placed in custody for driving while license suspended. At 09:58:12 hours Officer Wise
advised dispatch that he was en-route to the north lot. At 20:02:27 hours Officer Wise
advised that he would be out at county and he would return to pick up paperwork later.
At 21:10:08 hours, Officer Wise asked dispatch if he was clear for a meal break.

At 21:42:44 hours Sgt. Fennel, 2430, makes a traffic stop in the 2200 block of Katy.
At 21:48:44 hours he asks dispatch to log a person in the system. At 21:52:40 hours
Fennel gets back on the radio and advises dispatch to send him a suspicious
circumstances call and show him in the area of the call. At 21:59:00 hours, Fennel is
heard on the radio making another traffic stop. This is the stop thatWillllllJlis involved
in again. He checks on traffic with i . AT 22:02:07
hours he asks dispatch to check three individuals. He asks dispatch to check Bullock-
Glosson, Jacqueline, Sandoval, Jacob, and igNNEAR: At 22:04:28 hours dispatch
advised Fennel if his "mic" was secure. At 22:05:31 hours Officer Wise checks out with
Fennel and asks dispatch to confirm the warrants. At 22:18:15 hours Dispatch advised
Fennel that they had a hard copy of the warrant in hand. At 22:22:20 hours Officer Wise
advises Fennel “Hey Jimmy I'm grabbing her.” At 22:25:37 hours Fennel advises
dispatch to show Bullock in custody for possession of a controlled substance (POCS). At
22:29:57 hours Officer Wise tells dispatch that he is en-route to the jail with both persons
and his beginning mileage is 32754. At 22:31:36 hours Fennel asks for a service number
from dispatch (10062). At 22:34:58 hours Officer Wise checks out at county with and
ending mileage of 32756. At 22:44:48 hours fennel advises dispatch that Bulldog
wrecker is on scene. At 22:49:38 hours Fennel advises dispatch that the wrecker made
pick up and he was en-route to the PI) with one “single X” on board. “Single X” is code
for a female. He advises dispatch that his beginning mileage is 16675. At 22:52:24
hours Fennel advises dispatch that he was out at the PD and his ending mileage is 16676.
At22:55:31 Officer Wise is heard trying to get a hold of Fennel on the radio. He tries
two different times with no response. At 22:59:31 hours Officer Wise advises dispatch



Case 1:02-cv-00142-LY-AWA  Document 137-5  Filed 12/22/2009  Page 9 of 86

that he is clear from this call. Officer Wise is then heard again making a traffic stop at
23:11:48 in the 800 block of Quail Valley. He makes two more traffic stops later, one at
23:34:21 hours and the other at 23:45:07 hours. Officer Wise then ends his shift at
00:48:01 hours. At 00:48:20 hours Officer Wise gets on the radio and asks if anyone is
calling him. Fennel responds and tells him that he appreciates the help. Officer Wise
responds with “no problem”. Fennel advises him “It’s called teamwork™ Officer Wise is
then heard on the radio at 00:48:50 hours talking to Fennel “It was like I was back on
Charlie shift for a minute” and Fennel responded with “I hear you”.

Fennel is not heard from until 03:31:45 hours. He checks out on scene with Officer
Lanier, 2443. He asks dispatch to check a white female, Castillo, San Juanita. He '
advised dispatch that 2443 had her in custody. Fennel never advised what he did with

He never advised if she was let go at the PD, or if some one came to
pick her up. Il stated in her interview that she was finally let go at 02:00 hours.
She said she remembers because she was in the front seat of the car and saw his dash
board clock. According to the Georgetown Police report Fennel did not enter his report
into their system until 02:24:42 hours. Fennel had plenty of time to drop WP off
where she stated and then do his final report. And in his final report he states that

S Vs rcleased at the scene of the original traffic stop. In his report he never states
that he took her to the police station.

End of supplement.
MG4249
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Incident Report
Travis County Sheriff's Office

040011957 [

Reported Date
P.0. Box 1748 05/09/2004
Nature of Call
3107
Entered By

Austin, Texas 78767

(512) 473-9770

Administrative Information

Agency Report No
TC 04-11957 05/09/2004
Cocation ] CThy ZIP Code Rep Dist
I 35 N/US HWY 29 GEORGETOWN
AREA | Map Coordinates From Date From Time To Date To Time Officer
05/098/2004 00:50:00 81046
[ Officer Entered By Assighment | RC Stus | R Date
FR ‘m/ 2004
'RC Status Time Confidental | RMS Transter
11:36:14 8
Case Jacket Statements Complaints/Afiidavits Medical Records Release DWI! Forms
Other Documents Photographs Latents Rape Kit
Perso 3
Invi Typp Name MNI Sex] DOB
SUs |1 I| FENNEL,J 1185863 M
Invi Seq TyppName MNI R DOB
vVic {1 I/ SMITH, ANGIE® LEE 773130
Veh invl | Veh invl Date TyppLicense No State | Lic Year ‘sar 'eh Make | Veh leh S Color
VIC |05/09/2004 e e MITS | ECL 2DRED

ON 5/9/04, 1 BACKED UP DEPUTY STACKS ON A TRAFFIC STOP AT THE SHELL STATION
LOCATED AT WELLS BRANCH AND IH 35.

Primed By Printed A%
81835/EATON, SHELLY 02/25/2008 16:04:39 Page 1 of 4
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Incident Report
Travis County Sheriff's Office

040011957

Eye Color
5'09" |130# BRO BLU

AUSTIN

Phone No
917-4064
Phone No
989-0594

Value VIN t Loc/Rec Loc Recv Date Recv Vaiue Loc | # Recoversd
Recv Damage Rep Dist Storage cer Conditen [ GenCond | Dispc | Drspo Date

Window Type Modifications Damage Def Equip Tire Pattern | # Occupants

Special Features

SMITH,ANGIE LEE

Narrative

REPORT BY C. TURNER #1046
5/9/04

I HEARD DEPUTY STACKS CHECK OUT ON TRAFFIC AT THE SHELL STATION LOCATED
AT I1H 35 AND WELLS BRANCH ON THE NORTHWEST . CORNER. | WAS ACROSS THE
STREET ON THE SOUTHWEST CORNER COULD SEE HIS PATROL VEHICLE FROM
WHERE | WAS. | WENT TO THAT LOCATION TO BACK HIM UP.

UPON MY ARRIVAL, | OBSERVED DEPUTY STACKS TALKING TO A FEMALE, LATER
IDENTIFIED AS

SMITH, ANGIE.

SMITH WAS STANDING AT THE REAR OF HER CAR

RED MITSUBISHI ECLIPSE TX LP YSS98R.

ONCE | MADE CONTACT WITH SMITH AND STACKS, | OBSERVED SMITH'S HANDS TO BE
SHAKING. |1 OVERHEARD SMITH TELLING DEPUTY STACKS THAT SHE HAD BEEN PULLED OVER

Printed By Printed At
81835/EATON, SHELLY 02/25/2008 16:04:39 Page 2 of 4
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Incident Report

Travis County Sheriff's Office

040011957 [oxo™

BY AN OFFICER IN GEORGETOWN. SMITH SAID WHEN SHE TOLD THE OFFICER SHE WOULD
TAKE CARE OF HER EXPIRED DRIVER'S LICENSE AND REGISTRATION ON MONDAY, HE
SUGGESTED THAT SHE TAKE CARE OF IT THEN BY GIVING HIM A LAP DANCE. HE SUGGESTED
THAT SHE MEET HIM AT INNER SPACE CAVERN. SHE DIVERTED THE CONSERVATION BY
TALKING ABOUT THE WILLIAMSON COUNTY SHERIFF AND SAYING THAT SHE KNEW HIM AND HIS
'WIFE AT WHICH POINT SHE WAS RELESED.

STACKS ASKED ME IF | KNEW AN OFFICER J. FENNEL AND | TOLD HIM I DID. FENNEL INITIATED
A PURSUIT OUT OF GEORGETOWN WHICH CAME INTO TRAVIS COUNTY THAT | WAS INVOLVED IN
APPROXIMATELY A YEAR AGO. ON THAT OCCASION, FENNEL GAVE ME HIS BUSINESS CARD.
MY HUSBAND, WHO IS A TRAVIS COUNTY DEPUTY ALSO, SAW THE BUSINESS CARD. HE THEN
TOLD ME HE KNEW FENNEL BECAUSE FENNEL PREVIOUSLY WORKED FOR BASTROP POLICE
DEPARTMENT AND MY HUSBAND PREVIOUSLY WORKED FOR THE BASTROP SHERIFF'S OFFICE.
HE TOLD ME FENNEL'S GIRLFRIEND WAS MURDERED IN BASTROP COUNTY SEVERAL YEARS
AGO. :

I ASKED SMITH IF SHE WOULD BE WILLING TO GIVE ME A SWORN STATEMENT IN REGARD TO

WHAT HAPPENED AND SHE AGREED. SMITH WROTE OUT A THREE PAGE STATEMENT

DETAILING THE EVENTS. SMITH DESCRIBED THE OFFICER AS A WHITE MALE WITH A SMALL
REDDISH BROWN MOUSTACHE. SHE SAID HE HAD A ROUND FACE AND IS APPROXIMATELY 5'10.
SHE DESCRIBED HIM AS BEING SOMEWHERE BETWEEN MEDIUM BUILD AND HEAVY SET AND
IN HIS THIRTIES. HE WAS WEARING A BLACK BALL CAP WITH BLUE WRITING. HE WAS

WEARING A DARK COLORED UNIFORM WITH THE PATCH SEWN ON IT. SHE SAID SHE GOT HIS
NAME FROM A GOLD BADGE ON HIS UNIFORM. THE PATCH ON HIS SLEEVE HAD ROYAL OR
DARK BLUE ON IT.

SHE SAID SHE WAS TURNING LEFT ONTO THE EAST FRONTAGE ROAD OF IH 35 FROM THE ROAD
THAT GOES TO TAYLOR/BURNET. SHE NOTICED THE POLICE CAR IN THE LANE THAT GOES
STRAIGHT FACING THE OPPOSITE DIRECTION. AFTER SHE TURNED ONTO THE FRONTAGE, SHE
NOTICED THE POLICE CAR WAS BEHIND HER. SHE SAID HE THEN FLASHED HIS LIGHTS AND
SHE PULLED OVER. WHEN SHE ASKED WHY SHE WAS PULLED OVER, SHE WAS TOLD IT WAS
BECAUSE SHE HAD A CROOKED LICENSE PLATE. HE HAD HER EXIT THE VEHICLE. HE ASKED
TO SEARCH HER CAR AND SHE SAID YES. HE OPENED THE PASSENGER DOOR AND ASKED HER
IF SHE LIVES IN HER CAR. SHE HAD A LARGE BLACK DUFFEL BAG IN THE PASSENGER SEAT.
SHE TOLD HIM THAT WAS HER WORK BAG. WHEN HE ASKED WHERE SHE WORKED, SHE
REPLIED "JOY." HE THEN CLOSED THE DOOR. AFTER PAUSING, HE ASKED HER WHAT SHE
WANTED TO DO ABOUT THE SITUATION. SHE PROMISED SHE WOULD GET EVERYTHING TAKEN
CARE OF ON MONDAY. THAT'S WHEN THE OFFICER ASKED HER FOR A LAP DANCE.

SMITH SAID SHE DOESN'T RECALL HIM EVER RUNNING HER DRIVER'S LICENSE ON THE RADIO.
THE ONLY THING SHE BELIEVES SHE HEARD HIM SAY ON THE RADIO WAS "40." NO OTHER
OFFICERS SHOWED UP. SHE DID NOT NOTICE HIM WEARING A BODY MIC AND DID NOT KNOW IF
THERE WAS A CAMERA IN THE PATROL CAR.

THE OFFICER STOOD WITHIN ARMS LENGTH AND WOULDN'T MAKE EYE CONTACT. SMITH SAID
SHE WAS CAREFUL THAT HE DIDN'T SEE HER LOOKING AT HIS NAME TAG. SHE SAID SHE FELT
UNCOMFORTABLE AROUND THE OFFICER. SHE DID NOT FEEL LIKE SHE WAS FREE TO LEAVE.
Printed By Prntod Al
$1835/EATON, SHELLY 02/25/2008 16:04:39 Page 3 of 4
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Incident Report

Travis County Sheriff's Office

040011957 [ons

SHE DENIED HIM MAKING ANY PHYSICAL CONTACT WITH HER.

SMITH SAID AFTER SHE WAS ALLOWED TO LEAVE, SHE CONTINUED SOUTH ON THE
INTERSTATE. ONCE SHE GOT INTO ROUND ROCK, SHE CALLED A FRIEND AND TOLD HIM WHAT
HAD HAPPENED. SHE SAID SHE DIDN'T KNOW WHAT TO DO BECAUSE THE INCIDENT INVOLVED
AN OFFICER.

SMITH SAID SHE HAS NEVER SEEN FENNEL BEFORE THIS INCIDENT.

WHEN | WAS TALKING TO SMITH, SHE WOULD MAKE AND MAINTAIN EYE CONTACT. HER
STATEMENT STAYED CONSISTENT. SMITH TOLD ME THAT HER LICENSE IS SUSPENDED AND
EXPIRED. ! SAW NO INDICATIONS THAT SMITH HAD BEEN DRINKING OR UNDER THE INFLUENCE
OF ANY NARCOTICS. | LOOKED INTO SMITH'S VEHICLE AND SAW NOTHING IN PLAIN VIEW TO ME
THAT SHE MIGHT BE INVOLVED IN ANY TYPE OF ILLEGAL ACTIVITY. | OBSERVED WHAT

LOOKED LIKE A BLACK LACE BUSTIER ON THE FRONT PASSENGER SIDE FLOORBOARD.

SMITH WAS WEARING A PINK PULLOVER SHIRT WITH A V-NECK, BLACK CARGO TYPE PANTS,
AND BLACK FLIP FLOPS WITH A THICK RUBBER SOLE. HER ATTIRE WAS IN NO WAY
REVEALING. HER HAIR WAS LONG AND STRAIGHT. SHE WORE A CONSERVATIVE AMOUNT OF
MAKE UP.

SMITH WAS PROVIDED WITH A VICTIM PAMPHLET WHICH INCLUDED THE CASE NUMBER. SGT
WOOLEY WAS MADE AWARE OF THE SITUATION. A CASE JACKET WAS PREPARED WHICH
INCLUDES SMITH'S WRITTEN STATEMENT.

Printed By Printed At
S1835/EATON, SHELLY 02/25/2008 16:04:39 Page 4 of 4
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Incident Report
Travis County Sheriff's Office
040011957 [oaor
Reported Deate
P.O. Box 17486 05/09/2004
Nature of Call
3107
Erered By
Austin, Texas 78767 80318

(512) 473-9770

Administrative Information

Agency | Report No Reported Date Call No
TC 04-11957 05/09/2004 041300040
Location City ZIP Code Rep Dist
I 35 N/US HWY 29 GEORGETOWN OL(
AREA | Map Coordmates rom Date From Time To Date To Time er
05/098/2004 00:50:00 51046
"Officer Entered By Assignment | RC Status | RC Status Dafe
80318/NURCHISON, KENNETH D LAW FR 05/14/2004
[ RC Status Time Conhidential | RMS Transfer
13:49:28 ]
Case Jacket Statements Complaints/Afidavits Medical Records Release DWIi Forms
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Incident Report

Travis County Sheriff's Office

040011957 |ohor

Written by Det Murchison 318

May 12, 2004

Assigned and reviewed case. Occurred in Williamson County. Called IA division and spoke to
Lt. Tim Stengle. He stated that he would contact me on Friday 05/14/2004 so that | could fax
him the report.

May 13, 2004

Complainant  called checking status of case. |informed her that the case would be handled by
Williamson County. | gave her the officers information.

May 14, 2004

| faxed the case information to Lt Stengle. Case closed cleared unfounded.

Printed By ted AL
§1835/EATON, SHELLY 02/25/2008 16:04:41 Page 2 of 2
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STATE OF TEXAS X Offense No.: K- l’L"l’Si
COUNTY OF TRAVIS X

AFFIDAVIT IN ANY FACT
BEFORE ME, C&I’ ri_Twgrwve” a Notary Public in and for said County,
State of Texas, on this day personally appeared A ,

who after being duly swom, on oath deposes and s

Loy Dritn va bic_dade is

My name. i bngis, L
. Vi ddress s 14003 Plan oo Pass, hushi,

W 73728, My phow nuwwier & A%9- 0594 My
CUd ny.mbw i 4qi- 40lA4 . MV[ socie] Securit pumizer
i My T dries (ionge. nuniiae s

u’.u. 0 A 0\n N0 n RPRYy . 04 406 A1N3 LNy e, G5 WMt E
: l
BANYLV, ol S0 \_ e \ow Suxe uoncdonX A0 Adnus aend
:-‘ \ |
* M .
O o.A [\

| can read and write the English language. 1 have read the above statement and the facts
therein are all true and correct and this did occur in Travis County, Texas.

O\Ma\\c St
SUBSCRIBED AND SWORN TO BEFORE ME THIS q DAY Ha"‘ AD, 19@:[
Cﬁ){ Vi WY\&/ ot Y\
NatansRuhlic, Travis County, Texas
Y- \of > o, Fhice

SsD-058-007A Rev 7/%6
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STATE OF TEXAS X Offense NéOY - [(4SZ-
COUNTY OF TRAVIS X

AFFIDAVIT IN ANY FACT
BEFORE ME._CQJ ri [Wrines a Notary Public in and for said County,

State of Texas, on this day personally appeared _PAnaie (_ 21 Brnid

who after being duly swom, on oath deposes and uyi:

0 Y - o

= 0.0 aw Npue 1Y) =L n®> Dot I eyt o .— 2.k
Gy AL X ade WAL 3 o A D ogt s e 0 s, HOW
Can St - ) i} lmeo Lorde
Lacoloss | 06 X T 500l o T wsons a-teli

| can read and write the English language. | have read the above statement and the facts
therein are all true and correct and this did occur in Travis County, Texas.

_Onoie Smin

SUBSCRIBED AND SWORN TO BEFORE ME THIS “\  pay HﬂM AD,19CO0ON
CQX v mmr = oo
P- 20f 3 Natasy-Rublic, Travis County, Texas
Raw OC&y,

SD-05B-007A Rev 7/96
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STATEOFTEXAS X offense No, J4-1145F

COUNTY OF TRAVIS X
AFFIDAVIT IN ANY FACT

BEFORE ME,_ a Notary Public in and for said County,
State of Texas, on this day personally appeared ;

who after being duly swom, on cath deposes and says:

| can read and write the English language. 1 have read the above statement and the facts
therein are all true and correct and this did occur in Travis County, Taxas.

Qg Gt
SUBSCRIBED AND SWORN TO BEFORE ME mlscﬁ_ DAYM“Vi‘ AD, 9°20DY

Ay | Thrig, 4 (ot

P_ 3of 3 Nmiazr ravis County, Texas
. \ (2

SD~05B~Q007A Rev 7/9&
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Williamson County  Supplemental Report Case Number: C07-10-7001

Sheriff’s Office

Narrative:
ADDITIONAL OUTCRY OF MISCONDUCT 12/05/2007

On 12/05/07 1, Detective J. W. Knutséon #1004 1, was alerted to a female calling into the

- Sheriff’s Office wanting to speak to ile about the Fennell case.

I'spoke to a Kelly Ramos, who advised me that she had seen the news last

night where Fennell was arrested andrecognized him as a Georgetown Police Officer
who had acted inappropriately on a night back in August of 2007 after he stopped her and
had threatened her. 5

Ramos advised over the phone that during August of 2007 she and her boyfriend, Mario
Beltran and her friend, Amy Rendon, ‘were in the area of San Jose Street in Georgetown
after dropping another friend off at a different location. Ramos advised that her
boyfriend, Mario, asked her to stop at a house on San Jose and wait in the car while he
went inside. She advised that she remained in the vehicle with Amy while Mario went
inside. She advised that a vehicle pulhed onto the street and pulled up to the front of her

- car with the lights.of the vehicle coming through the front windshield. She advised that L

she was approached by a Georgetown Police Officer whom she now recognizes to be
Jimmy Fennell. She briefly told me that Fennell ran her boyfriend off, claimed he had
found drugs on her and pulled her into the bushes out of sight from her friend Amy and
threatened her family and advised that he would not take her to jail for the drugs and
would be by her apartment at around 0300 hrs for what she believed he intended to be a
sexual rendezvous. She advised that she was released and was so afraid that she called
her mother who complained to the Georgetown PD that same night and received a call
back from the supervisor who claimed that Ramos did have drugs but they would not
pursue the incident since she was co 'plaining of misconduct and it would be handled

- internally. She advised that for some|period after that, Fennell would drive by her... .

apartment in the middle of the night and she was highly afraid for her safety and now felt
comfortable bringing it to the attention of authorities again since Fennell was in jail.

I asked Ramos to come in for an interview and to bring her mother and any other
witnesses. She agreed to do so and advised she would be at my office at 1000 hrs.

At 1000 hrs Ramos arrived with Amy{ Rendon, R (- friend), and her mother
Annette Jennings, [N She jadvised that her boyfriend, Mario, was out of town
working in Houston and would not refurn until the weekend.

I escorted the three back to my office|and partnered up with Detective Gomez to assist in
the interviews.

1spoke with Ramos while Gomez intérviewed the other two.

In my interview with Ramos she advitlc(:d that she, Amy Rendon, and Mario Beltran had
left their apartment on Katy Lane to take another friend identified as Luis, to his house.
After dropping Luis off they drove to[2111 San Jose where Mario has a friend named
Chapo who resides there. Ramos adviised that Mario instructed Amy and Kelly to stay in
the car while he went inside. They did so. She advised that shortly after Mario went
inside, a vehicle pulled in front of her car, headlamp to headlamp, and someone gotout
and approached her vehicle. Upon 'thlé person getting to her door she recognized they

720
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were a Georgetown Police Officer by their uniform. Kelly was in the drivers seat with
the engine off and Amy was in the bdck seat of the car.

The Officer instructed the two to get put of the car and informed them that they were
parked in front of a drug house. os admitted to me that she knows that the area has
drugs around but advised that she no Jonger uses drugs. She advised that she did not go
inside because she knows that Chapolis possibly involved in drugs and prostitution and
she does not want to associate herself with them and that is another reason why she
stayed in the car. I asked if Mario usgs drugs and she advised that she does not think so
but is not sure. She advised that he claims that he does not but is a friend with Chapo.
Kelly advised that she told the officer that they were not there for drugs and he asked
them to get out of the car. The officer then asked for permission to search her car. Kelly
advised that she consented to the search because she knew there was nothing in her car.
She advised that she was placed at the front of her car-and Amy was placed at the rear.
Sometime around this point another dfficer arrived and pulled in behind her car. While
the officer was searching her car Marjo came out of the house and was stopped and
searched.

Kelly advised that the officer came back to where she was and told her that her boyfriend
had drugs and he had sent him away because she did not need people in her car who were

. . s CAITYing drugs with them. He was nat arrested.

Kelly advised that Amy was placed back in the vehicle and the officer told the second
officer who arrived to leave and he wpuld handle it.
Kelly advised that she was then direcled to go toward some bushes off the side of the
road where Amy could not hear her talking with the officer. Kelly advised she was
wearing a low cut spaghetti strap shir} which showed cleavage. She advised that the
officer got very close to her, within a|foot of her, and backed her against the bushes. She
advised that she was told that the offiter had found methamphetamines in her car and he
could take her to jail and have her kids taken away from her. She advised that while he
was talking he continued to look at her breasts in a provocative manner. This encounter
in the bushes lasted approximately 1( minutes. During the conversation Kelly stated that
the officer continually attempted to get closer to her and she would lean further back.
She advised that the officer was holding her ID and cell phone. She further advised that
he had already run her name through fispatch and heard her returns come over the radio
and he knew of her criminal back grojnd and it appeared to her that he was trying to use
that against her. She stated that the officer told her that she was not going to go to jail but
they needed to discuss the situation filrther and he would be by her apartment at around
0300 hrs and her boyfriend better notjbe at home and her kids better be asleep. The
officer continued to stare at her breasts and make her uncomfortable. I asked Kelly what
she thought was going to happen when he came to her house and she advised that she
believed he wanted to have sex with Her and was using the fact that he could take her to
jail to get her to consent. She advised that she had no drugs in his car and believes he
planted them. .’
Kelly also advised that during the corlversation she heard a broadcast over the officer’s
radio indicating that a pizza place was being broken into and that is why the officer
finally left. '
She advised that she got in her car afier he let her go and called her mother who called
the police department to report the incident. Kelly advised that her mother told her that

!
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she had spoken with someone from the police department and she and Amy and Mario
needed to come to her house in case they needed more information but no one ever called
them back after her mother spoke with the supervisor on duty.
Kelly advised that for a few weeks atfer this a Georgetown Police car would drive by her
apartment while she was outside but $he did not know who was driving and always
assumed it was the officer who had selicited her and was afraid for her safety.
She advised that a few weeks ago shé received a call that two of her friends, Julian and
Jesus, who live near her had been stopped by a GTPD officer and needed her to bring
their mother to their location on 15 $treet to pick up their car. She advised that she
drove their mother there and upon anjiving she saw the officer again. She advised that
she was very afraid and began to shake because she was he would recognize her. She
advised that she recognized him from the encounter in August by his appearance.
She advised that she left the scene aﬂi does not think he recognized her.
Kelly said that she was watching the hews and saw him again and they identified him as
Jimmy Fennell and she knew it was the same officer that had harassed her. She advised
that she now felt comfortable and safe in coming forward with the information since he
was 1n jail.
During the interview Kelly acknowleliged her criminal back ground and drug use. She
also advised that she has previously made a complaint against a GTPD officer for

* harassing her several years ago. Sherdvised that other than these two encounters with: ~ -
Fennell, she has never met him or been stopped by him or arrested by him.
Kelly provided a written statement.
Kelly further advised that Julian and Jesus had a ticket from the scene a few weeks ago
and she would try to get it to verify more of her story.
I met with Detective Gomez who had interviewed Kelly’s mother. He advised that the
story was consistent.
Detective Gomez also interviewed my Rendon who confirmed what Kelly said and
further advised that from where she was standing, to the rear of the vehicle, she observed
Fennell pull a cigarette box from Kelly's driver side door and then reach in his pocket
and pull out a small plastic baggie, similar to those which are typically used to package =
small amounts of cocaine and methaphetamines, and placed it in the cigarette box. She
further advised that she was told by Bennell to tell Mario to leave because Mario does not
speak English and she speaks some Spanish.
Both Annette and Amy provided written statements.
Later that day I met with Lt. Stengle With GTPD’s Internal Affairs Division. He was
provided with the information I had gathered for research.
I'met with him at his office later that day and was provided with the following
information. The PAPA JOHN'S piZfza place was robbed at gun point during the early
morning hours of 08/11/07. i
At 00:28:14 on 08/11/07 (Saturday), Fennell stopped out with a suspicious vehicle in the
area of 2001 San Jose Street. He ran a check on Kelly Ramos and her i

He also ran a check on Amy Rendon and Mario Beltran.

At 00:35:34 unit 2431, Danny Mouth| arrived on scene. He cleared the scene at
00:56:2]. Fennell shows to have cledred the scene at 01:08:43 hrs.
The disposition shows that it was cledred with a report but none was located in the
system, indicating that a report was never written by Fennell. No arrests were made.

3t
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At 01:01:44, several units were dispa‘tchcd to a robbery at the Papa John's Pizza. This
would be while Fennell is still out Kelly Ramos on San Juan Street.

He shows to go en route at 01:11:31 and arrived at 01:11:36. This is several mioutes
after the other units went en route and arrived at the critical incident. Fennell was the
supervisor on duty that night. He sh¢ws to have cleared the scene at 01:56:12 hrs.
At01/21/19 hrs Annette Jennings regort to the Georgetown Police Department dispatch
that she wanted to speak to a supervi?or to complain about an officer who dealt with her
daughter. The call was sent to Fennell at 20:00:22 hrs and be cleared it at 02:07:13 hrs
noting that it was informational only] No report was taken. The call notes confirm that
the incident was handled by phone.
This information confirms the story given to me by Kelly and her mother and friend.

On 12/06/07 Kelly met me at the Sheriff’s Office with the citation that her fiiend Julian
had received on 10/1 0/007,* It was issued by Jimmy
Fennell at 1500 S. Church Street and[15" Street.

A photo copy was made for the case jacket and the original was placed into evidence.
END OF SUPPLEMENT
JK10041

35
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|

Williamson County Supple:Pental Report Case Number: C07-10-7001
Sheriff’s Office

Narrative;
INTERVIEW WITH GTPD QFFICER DANNY MEUTH ABOUT RAMOS

On 12/06/07 1, Detective J. W. Knutspn #10041, made arrangements to meet with Officer
Meuth at my office in Georgetown.

During the interview Meuth advised that he was present at the San Jose scene where'
Ramos and her friends were stopped.| He informed me that he did not remember Ramos’
name but did provide a description of her and described the incident consistently with
Ramos. He advised that he remembefed the incident because later in the night he was
approached by Fennell who advised that Ramos’ mother had called to complain on him.
Meuth advised that he did not search Ramos or her vehicle but advised that he was told
by Fennell that Fennell had found melth in Ramos’ vehicle.

He then left the scene and as told later by Fennell that the mother had complained.

I 'asked if it was normal for GTPD no} to arrest on a felony POCS charge and he advised
that he does not hurn them loose on such incidents.

He advised that he left the scene whilk Fennell and the two females, Rendon and Ramos,
were stil] there. o T ' -

Meuth also stated that Fennell mentidned that he would use Ramos as an informant. I
asked if Fennell had lots of informants and he advised that he did not know but that
Fennell would also get information from somewhere and then they would show up and
find drugs.

Meuth added that Fennell offered to show him how to turn a person into an informant but
never actually showed him how the process worked. '
Meuth advised that he remembers the| Papa John’s Pizza robbery and drove to the scene
of the incident but did not check out dn location. He advised that after the incident he
remembered speaking with Fennell and being advised that Ramos’ mother had
complaioed on him. '

Meuth provided a written statement ahd the interview was recorded.

END OF SUPPLEMENT
JK10041
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Williamson County ~ Supplemental Report Case Number: C07-10-7001
Sheriff’s Office Detective Marco A. Gomez

Narrative:

On 2-19-2008 I was informed by Sergeant Bartz that she had received a
request form from the jail relating to this case. The form was from Mary
Ann Bone,~ a copy of the form was given to me. Mary Ann
wrote “I can offer you more information on Officer Jimmy Fennell....lama
victim of his advances...” Mary was brought down to the interview room so

- Sergeant Bartz and I could talk to her.

Mary Ann advised that Fennell was called to her home, S EGRGEG__GG__age
G She said he was talking about CPS taking her kids away.
She said he asked what she would do so that did not happen. She said she
did not know. He asked her if he could bend her over the couch and “fuck”
her. She said she did not know what to say. She said he did not have sex

with her.

Mary Ann advised that she had been struggling with what has happened to
her. She said she saw the news about Fennel and learned that he bonded out.
She said she just wanted to help the girl who was making the allegations,
because she knew how it felt for no one to believe her story.

I called Lieutenant Tim Stengle, and asked him to put together all contacts
with Mary Ann. He said he would work on it and get back with me.

End of supplement.
MG4249
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Williamson County  Supplemental Report Case Number: C07-10-7001
Sheriff’s Office

Narrative:
On 12/18/07 1, Detective J. W. Knutson #10041, was contacted by Lt Stengle with the

Georgetown Police Department, He informed me that he would like for me to meet with
him at the Casa Ole restaurant in Wolf Ranch to meet with another witness in reference to

this case.
I arrived at the location and met with Lt Stengle and a fenale identified as Jamie Nichole

Bolin,F Bolin advised that during the late part of October or early part of
November she had called the GTPD in reference to g disturbance she was having with her
boyfriend, David Lieske, at her apartment inside the city of Georgetown. She advised
that Fennell and another officer arrived on scene. She met with Fenne] in the back
bedroom of the house and showed Fennel] what Lieske had been breaking and advised
him that nothing physical had happened between the two of them. She advised that
Fennell made the comment that it sounded like she needed a new boyfriend and asked
how long she had lived there and other personal questions. She advised that during this
time he looked at her in a manner that made her uncomfortable. She advised that Fennell
=" asked for her drivérs license which she willingly gave him. She advised that Fennel] and
the other officer asked David to leave the residence for the night which he did.
Bolin says that she heard radio traffic come back over Fennell's radio and he motioned to
the other officer to step outside and the two exited the apartment and Fennell returned to
inform her that she had a warrant for her arrest for theft by check. He advised that she
was not going to go to jail for the warrant and explained that he was the supervisor on
duty and the decision for her not to 80 to jail was made by him and that he was the reason
she was not going 1o jail.
Bolin advised that she thanked Fennell and he began to explain what she needed to do to
take care of the warrant and wrote instructions down for her on a piece of paper.. She
advised that another call came in over the radio and Fennell explained that he needed to
go and asked if he could come back in a little while.
Bolin stated that she told him it was late and she had to work in the morning.
Bolin advised that about an hour later Fennell returned and knocked on the door. Bolin
stated she did not want to answer the door because she did not understand why Fennell
was coming back in the first place. She advised he had already covered what she needed
to do to take care of the warrant. Bolin advised that she did answer the door and let
Fennell inside. He sat down on the couch and covered the same information again. Bolin
advised that she was watching a movie and had pizza on the table that she had ordered
and none of this seemed to bother Fennell, She advised that after explaining what she
needed to do to take care of the warrant again he began to asked personal questions about
what she did for fun and whether she had ever considered dating older men. He also
asked where David worked and what kind of movies she liked to watch. She advised that
he continued to talk for approximately 35 to 55 minutes with long ackward paused
between segments as if he was waiting for something.

di
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Bolin advised that she believes that Fennell picked up on the fact that she was getting
antsy and didn’t really want to talk anymore and he asked her if she had been in any
trouble in the past and she told him no.
Fennell then advised that he used to be a narcotics officer and he knows how to make
tickets and warrants disappear.
Fennell them gave her his card and put his cell phone number on it. He informed her that
he works nights and patrols her area a lot and come to work around 9 PM and stated that
if she ever needed anything or if she was Just bored she should call him. Fennell then
left.
She advised that the interaction made her very uneasy and uncomfortable. She further
advised that it appeared he was trying to bribe or black mail her and it made her
uncomfortable due to his questions and the looks he was giving her. '
The next night she saw a police car in the area of her residence and advised that when the
police car saw her it went from a parked position to moving and drove by her house with
his arm out the window. She advised that she could clearly see it was Fennell in the
vehicle. She advised that she saw him a few times after that incident driving by her
bouse in the early hours of the morning or late hours of night.
A written statement was provided and imaged with this report.
I gave Bolin my card and informed her to call me with any changes to her status in

-~ employment or where she resided. She agreed to do so and also not to discuss the
incident with anyone else.

Lt. Stengle did the same.

She also agreed to come by my office at 8:30 AM on 12/19/07 for a video taped
interview and to bring David with her to confirm the informatjon.

Lt. Stengle advised he would bring me the print out from the call and Bolin’s in-house
information.

1did confirm that Bolin had a warrant for theft by check, class b misdemeanor, which she
was arrested for on 11/05/07 and released the next day. This was after Fennell’s
suspension and after the original incident which created this investigation,

END OF SUPPLEMENT

JK10041
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