
West's Hawai‘i Revised Statutes Annotated Currentness
Division 5. Crimes and Criminal Proceedings

Title 38. Procedural and Supplementary Provisions
[Chapter 844D]. Forensic Identification

Part XI. Post-Conviction DNA Testing
§ 844D-121. Petition for post-conviction DNA testing

Notwithstanding any other law or rule of court governing post-conviction relief to the contrary, a person who
was convicted of and sentenced for a crime, or acquitted of a crime on the ground of physical or mental dis-
ease, disorder, or defect excluding responsibility, may file a motion, at any time, for DNA analysis of any
evidence that:

(1) Is in the custody or control of a police department, prosecuting attorney, laboratory, or court;

(2) Is related to the investigation or prosecution that resulted in the judgment of conviction or of acquittal of a
crime on the ground of physical or mental disease, disorder, or defect excluding responsibility; and

(3) May contain biological evidence.

[§ 844D-122]. Proceedings

The court shall order the prosecuting attorney to answer a motion filed pursuant to section 844D-121 not later
than thirty days after filing of the motion. The court may thereafter deny the motion without hearing if the mo-
tion is patently frivolous because it is without a trace of support either in the record or in any materials sub-
mitted with the motion. The court shall conduct a hearing on the motion within ninety days of its filing if the
allegations in the motion, taken as true, establish grounds for relief under section 844D-123. If the court sets
the motion for hearing, the court shall order that all evidence in the custody or control of a police department,
prosecuting attorney, laboratory, or court that could be subjected to DNA analysis be preserved during the
pendency of the proceeding. The intentional destruction of evidence after entry of the order shall constitute
grounds for appropriate sanctions, including contempt of court under section 710-1077.

[§ 844D-123]. Order for post-conviction DNA testing

(a) The court shall order testing after a hearing if it finds that:

(1) A reasonable probability exists that the defendant would not have been prosecuted or convicted if exculp-
atory results had been obtained through DNA analysis, even if the defendant later pled guilty or no contest;
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(2) Identity was or should have been an issue in the proceeding that led to the verdict or sentence;

(3) The evidence sought to be analyzed has been identified with particularity and still exists in a condition that
permits DNA analysis; provided that questions as to the chain of custody of the evidence shall not constitute
grounds to deny the motion if the testing itself can establish the integrity of the evidence;

(4) The evidence was not previously subjected to DNA analysis or was not subjected to analysis that can now
resolve an issue not resolved by previous analysis; and

(5) The application for testing is made for the purpose of demonstrating innocence and not to unreasonably
delay the execution of sentence or administration of justice.

(b) The court may order testing after a hearing if it finds that:

(1) A reasonable probability exists that DNA analysis of the evidence will produce results that would have led
to a more favorable verdict or sentence for the defendant had the results been available at the proceeding
leading to the verdict or sentence, even if the defendant pled guilty or no contest;

(2) The evidence sought to be analyzed has been identified with particularity and still exists in a condition that
permits DNA analysis; provided that questions as to the chain of custody of the evidence shall not constitute
grounds to deny the motion if the testing itself can establish the integrity of the evidence;

(3) The evidence was not previously subjected to DNA testing or was not subject to testing that can now re-
solve an issue not resolved by previous testing; and

(4) The application for testing is made for the purpose of demonstrating that the defendant was guilty of a
lesser offense or eligible for a more lenient sentence and not to unreasonably delay the execution of sen-
tence or administration of justice.

(c) If evidence had previously been subjected to DNA analysis, by either the prosecution or defense, the court
may order the prosecution or defense to provide each party and the court with access to the laboratory reports
prepared in connection with the DNA analysis, as well as the underlying data and laboratory notes. If DNA or
other analysis of evidence was previously conducted by either the prosecution or defense without knowledge
of the other party, all information relating to the testing shall be disclosed by the motion for analysis or re-
sponse. If the court orders DNA analysis under this section, the court shall order the production to each party
and the court of any laboratory reports prepared in connection with the DNA analysis and, in its discretion,
may order production of the underlying data and laboratory notes.

[§ 844D-124]. Counsel
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(a) The court may, at any time during proceedings under this part, appoint counsel for a defendant determined
to be indigent pursuant to section 802-4.

(b) If the defendant has filed pro se, upon a showing that DNA testing may be material to the defendant's
claim of wrongful conviction, the court shall appoint counsel for the defendant.

(c) The court, in its discretion, may refer pro se requests for DNA testing to qualified parties for further re-
view, including but not limited to indigent defense organizations or clinical legal education programs, without
appointing the parties as counsel at that time.

(d) If the defendant has retained private pro bono counsel, including but not limited to counsel from a non-
profit organization that represents indigent persons, the court may, in its discretion, award reasonable attor-
ney's fees and costs at the conclusion of the litigation.

[§ 844D-125]. Discovery

(a) At any time after a petition has been filed under this part:

(1) The court may order the State to locate and provide the defendant with any documents, notes, logs, or re-
ports relating to items of physical evidence collected in connection with the case, or otherwise assist the de-
fendant in locating items of biological evidence that the State contends have been lost or destroyed;

(2) The court may order the State to take reasonable measures to locate biological evidence that may be in its
custody, or to assist the defendant in locating evidence that may be in the custody of a public or private hos-
pital, public or private laboratory, or other facility; or

(3) If evidence had previously been subjected to DNA testing, the court may order production of laboratory re-
ports prepared in connection with the DNA testing, as well as the underlying data, and the laboratory notes.

(b) If any DNA or other biological evidence testing was previously conducted by either the prosecution or de-
fense without knowledge of the other party, such testing shall be revealed in the motion for testing or re-
sponse, if any.

(c) If the court orders DNA testing in connection with a proceeding brought under this part, the court shall or-
der the production of any laboratory reports prepared in connection with the DNA testing, and may in its dis-
cretion order production of the underlying data, bench notes, or other laboratory notes.

(d) The results of any post-conviction DNA testing conducted under this part shall be disclosed to the prosecu-
tion, the defendant, and the court.
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[§ 844D-126]. Retention of biological evidence

(a) All evidence in the custody or control of a police department, prosecuting attorney, laboratory, or court
that is related to the investigation or prosecution of a case in which there has been a judgment of conviction
and that may contain biological evidence that could be used for DNA analysis shall be retained at least until
the later occurring of either:

(1) The exhaustion of all appeals of the case to which the evidence is related; or

(2) The completion of any sentence, including any term of probation or parole, imposed on the defendant in
the case to which the evidence relates.

(b) The attorney general shall establish procedures and protocols, which shall be uniform throughout the State,
for the collection and preservation of evidence retained pursuant to this section.

[§ 844D-127]. Choice of laboratory

When the court grants a motion under section 844D-123, the evidence shall be analyzed at an independent
laboratory meeting standards adopted pursuant to the DNA Identification Act of 1994 (42 U.S.C. 14131). If
the defendant and the prosecuting attorney cannot agree on a laboratory to perform the analysis, the court shall
select the laboratory.

[§ 844D-128]. Payment

Analysis ordered pursuant to section 844D-123(a) shall be paid for using funds from the DNA registry special
fund established pursuant to section [706-603(3)]. The court may require payment for analysis ordered pursu-
ant to section 844D-123(b) to be made by the defendant, the DNA registry special fund, or a combination
thereof.

[§ 844D-129]. Appeal

In accordance with applicable rules of court, the defendant may appeal to the supreme court and intermediate
court of appeals from an order denying a motion made pursuant to this part.

[§ 844D-130]. Successive motions

(a) If the defendant has filed a prior motion for DNA testing under this part or any other provision of law, the
defendant may file, and the court shall adjudicate, a successive motion or motions under this part; provided
that the defendant asserts new or different grounds for relief, including but not limited to factual, scientific, or
legal arguments not previously presented, or the availability of more advanced DNA technology.

Page 4

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=HI-ST-ANN&DocName=LK%28HISTS844D-126%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=HI-ST-ANN&DocName=LK%28HISTS844D-127%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000522&DocName=HISTS844D-123&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS14131&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=HI-ST-ANN&DocName=LK%28HISTS844D-128%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000522&DocName=HISTS844D-123&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000522&DocName=HISTS844D-123&FindType=Y&ReferencePositionType=S&ReferencePosition=a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=HI-ST-ANN&DocName=LK%28HISTS844D-129%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=HI-ST-ANN&DocName=LK%28HISTS844D-130%29&FindType=l


(b) The court may also, in its discretion, adjudicate any successive motions if the interests of justice so re-
quire.

[§ 844D-131]. Additional orders

(a) The court may in its discretion make such other orders as may be appropriate. This includes but is not lim-
ited to designating:

(1) The type of DNA analysis to be used;

(2) The testing procedures to be followed;

(3) The preservation of some portion of the sample for replicating the testing;

(4) Additional DNA testing, if the results of the initial testing are inconclusive or otherwise merit additional
scientific analysis; and

(5) The collection and DNA testing of elimination samples from third parties.

(b) DNA profile information from biological samples taken from any person pursuant to a motion for post-
conviction DNA testing shall be exempt from any law requiring disclosure of information to the public.

[§ 844D-132]. Procedure after testing results are obtained

(a) If the results of the post-conviction DNA testing are favorable to the defendant, the court shall conduct a
hearing pursuant to applicable law or court rule governing post-conviction proceedings, notwithstanding any
law or court rule that would otherwise bar such a hearing as untimely or procedurally defective, and thereafter
make such orders as are necessary for disposition of those proceedings. If the results of the DNA analysis are
not favorable to the defendant, the court shall give notice of the results to probation or parole authorities, as
appropriate.

(b) Records reflecting the results of DNA analysis performed pursuant to this section, including the underlying
data and laboratory notes, shall not be subject to disclosure pursuant to chapter 92F except to the extent of a
conclusion that a particular person was, or was not, the source of the biological evidence analyzed.

(c) In any case as to which a motion is filed under this section, the prosecuting attorney shall give notice to the
victim or surviving immediate family members of a homicide victim of the filing of the motion, any hearing
that is held as a result, and its disposition. For purposes of this subsection, “victim” and “surviving immediate
family members” have the same meaning as in section 801D-2.
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(d) The court shall make appropriate findings of fact and conclusions of law in support of its disposition of a
motion made pursuant to this section, regardless of whether a hearing was held.

[§ 844D-133]. Consent

Nothing in this part shall be interpreted to prohibit a convicted person and the State from consenting to and
conducting post-conviction DNA testing by agreement of the parties and without filing a motion for post-
conviction DNA testing under this part. Notwithstanding any other provision of law governing post-conviction
relief, if DNA test results are obtained under testing conducted upon consent of the parties which are favor-
able to the defendant, the defendant may file, and the court shall adjudicate, a motion for post-conviction re-
lief under the provisions of this part, based on the DNA test results.
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