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Appellant was convicted of capital murder. V.T.C.A., Penal
Code, Section 19.03(a)(2). The jury affirmatively ans_wared the
statutory punishment issues submitted pursuant to Article
37.071(1:); V.A,C.C.P. Appellant was sentenced to death. Article
37.071(e), V.A.C.C.P. In an automatic, ditrect appeal to this
Court, appellant raisds nipeteen points of error. " Appellant also
raises four pro se points of error, We will affirm,

In point' of error one, appellanij. contends the evidence is
insufficient to corroborate the testimony of the State'’s accomplice
v;n';tness under Article 38.14, V.A.C.C.P. An accomplice witness ié
a discredited witness whose testimony, without corroborat-ion, will
not support a conviction. Walker v. State, 615 S.W.2d fZB, 731
(Tex.Cr.App. 1981). To determipe whether an accomplice's testimony
is corroborated we eliminate the accomplice testimony and review
the reﬁaining evidence to determine whether it tends to c;:-nnect
appellant to the offense. Edwards v. State; 427 S.W.2d 629, 632
(Tex.Cr.App. 1968); Graham v. State, 643 S.W.2d 920, 924

{Tex.Cr.App. 1983); and, Munoz v. State, 853 S.W.2d 558, 559

". .+ .. Corrcborative. evidence need n'ot establish

appellant's guilt of the charged offense nor directly
link appellant to the offense, but is sufficient if it
'tends to connect' appellant to the offense. Each case
must be considered on its own facts and circumstances —-
on its own merit. Apparently insignificant incriminating
circunstances may sometimes afford satisfactory evidence

of corroboration." .Munoz v. State, 853 S.W.2d at 559
{citations .omitted).

The evidence at trial shows that on the afternoon of November
14, 1989,  Wendy Goodson and: her father went to. a friend's home
located across the street from the victin's liquor store in order

to repair the family car. Around 6:30 p.m. a pickup truck pulled
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" light colored shirt and blue jeans.

store between 6:30 and 6:45 pP.m.
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up to the liquor store and a man got out of the passenger side of

the vehicle. Wendy described the man as a white male, with a

pretty distinct "pot belly," with light colored hair wearing a

Wendy observed the victim and
the man talking outside and then entering into the store. Shortly

thereafter, she heard three gunshots. She then asked her father,

"if they shot him [the victim}.® The man came out of the store and

got in the passenger side of the pickup truck and then the truck
left. v

Leabn Goodson also testified that on November 14, 1989, he and
his daughter went to a friend's home to work on the Goodson's

vehicle, While working on the vehicle, Leaon Goodson heard three

"bangs, * Hls daughter asked, "Daddy, did they shoot him?v

Leaon
Goodson obsexved someone cross in front of the store window and a

pickup parked in front of the store. He testified that a man

vearing a “gray ... tignt fitting jogging shirt

<" exited the

stord and entered the passenger side of the Pickup. The truck then

drove away. )
William Johnson testified that while driving past the victim's

on that same evening.he observed
a light blue Ford pickup truck with a white brush guard parked in

Greg Magee, constable from San Jacinto County, testified

that during his investigation of the instant offense he received an
ancnymous. phone call naming Danny D.onn as a possible Suspect.
Further 1nvestigat1cm revealed a Kerry Daniel Dixon and an address.

At this address Magee found a Ford pickup truck with a white brush

guard. At trial, Johnson identlfied & photograph of Dlxon s truck

as the truck which he’ saw at the victim's store the evening of the
murdex.,

Terry Hardin testified that in November of 1989 she lived with

Mark Jordan, the accomplice witness. In October 1989, at 'Joréan's
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request, Hardin had purchased ‘a. Taurus .357 revolver. Hardin
witnessed Jordan and Danny Dixcn practice shooting the revolver at

the old Dodge Cemetery. Hardin had met Dixon through Jordan. She

* jater led Texas Ranger Tommy Walker to the old Dodge Cemetery where

bullets where recovered from a'pipe tree on two separate occasions.
These bullets were turned over to the Houston gélice. Department lab
together with bullets recovered from the victim's body and a Taurus
.257 -which had been recovered from the Trinity River with the help

of Dixon. . ! '

A ballistics expert, Ray‘w. Klein, found that three bullets
recovered from Fhe tree in the cemetery as well as a bullet taken
from the victim's body matched bullets test fired from the
recovered revolver. The serial number on the rxecovered weapon
corresponded with the one found on a firearms form which was
entered inteo éw;i;lence to show that this was the same Taurus .357
which Hardin had purchased at the request of Jordan.

 gardin described Dixon's truck as a Ford pickup truck with a
white brush guard. Hardin testified 'she met appellant in November
of 1989. Appellant was stocky, had a "pot belly”, and often wore
a grey sweatshirt jacket. On November 14, 1989; Hardin and Jordan
were staying at the trailer owned by Jordan's‘ fathe;.'. Hardin
_testified she saw appellant and Dixon there on that sawme evening

and that appellant was wearing the grey sWeats}.Lirt jacket. Dixon
vas wearing a striped shixrt and driving his Ford pickup with the
white brush guard. Between 5:00 and 6:00 p-m., appellant and Dixon
ljeft in Dixon's pickup. Dixon and appellant returned around 9:30
p.m. and appellant came inside. Jordan went outside to speak with-
Dixon. Shortly thereafter, appellant went outside, Jordan came in

to retrieve appellant's clothes, and appellant ‘and Dixon left.
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Jordan and Hardin then left to spend the night in a Huntsville

motei .

-

Through tl;xe testimony of Flora carter, the State entered

*  business records demonstrating that a Howard C. Jones was a guest

of the Motel 6, in austin, between November 14 and November 17.
The driver's license number on the registration form belonged to
appellant. Dr. Aurelio A. Espincla testified he was the Deputy

chief Medical Examiner for Harris County and he performed an

autopsy on the victim.' Dr. Espinola testified the victim died as

a result of three gunshot wounds. Rita Collins, a travel agent in
conroe, testified that, on November 17, Dixon purchased airline
tickets to las Vegas, Nevada for himself, Jordan and appellant.

Steve Robertson testified he-was a chemist employed by the
Department of Public Safety. Robertson testified that hair samples ’
recovered from the victim's store matched! appellant's hair samples
but not those of Dixon. . Lacy Rogers, Sheriff of San Jacinto
County, testified that the distance between Jordan’s residence and
the victim's store was seven  or eight mile's. Rogefs further
testifiec} that, with bDixon's assistance, he recovere;i the murdexr
weapon, the /357 revoiver, from the Tr:'mitf ﬁiver. Rogers
testified appellant was arrested Tfor the instant offense on
. December 2, 1989, .in Fort Meyers, Florida.

Eliminating the accomplice testimony and reviewing the
remaining evidence shows that in the instant case a- "pot~bellied"

man, in his 40's, wearing a gray, tight-fitting jogging shirt,

, ' Contrary to the dissenting opinion, the majority does not
Wdeliberately," or in any other way, mischaracterize the facts,
The following statements by Mr. Robertson are most revealing:

"That piece.stil) matches the defendant's hair...
* % &

wrt didn't match anybody but the defendant.®

(emphasis added}.
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committed the crime. Hardin testified appellant was in his 40's
and had a "pot-belly."” She also testifjed-appellant was wearing a

gray sweatshift jacket" just before the murder. Further, the

" Taurus .357 which was purchased by Hardin for Jordan was found to

be the murder weapon. Appellant was the only person with access to

the pistol whose hair sample matched the one discovered at the

murder scene., Johnson identified Dixon's truck as closely
resembling the cne at the victim's store at the time of the murder.
Hardin testified that' appellant with Dixon driving left Jordan's
residence in Dixon's Ford pickup truck with a white grill on the
evening of the murder. Jordan's residence and the victim's store
were within eight miles of each other. Here, the non-accomplice
testimony not only places appellant at the scene. at the time of the .
mixrder, but. it also tends to establish that he was the one who went
into the liguor store and kilied the victim. After eliminating all
the accomplice testimony from the record we determine, in the
instant case, the other facts and circumstances in evidénce tend to
connect? appellant to.the offense. Munoz v. State, supra. We find
this evidende sufficient to corrocborate the testimony of Jordan.

Point of error number one is overruled.

In point of error two, appellant contends the evidence is

. insufficient to prove appellant murdered the victim in the course

of committing or attempting to commit a robbery. To determine the.
sufficiency of the evidence to support appellant's. conviction, we
must determine, aftex 'reviewing' the evidence in the light most

favorable to the verdict, whether any rational juror could have

2  The dissenting opinion regquires the evidence "tending to
connect" ' the appellant with the offense committed to be proof
beyond a ‘reasonable doubt or some similar standard. See Article
38.14, V.A.C,C.P. However, Article 38.14 requires only enough
evidence %tending to connect® the appellant with the offense
committed. That standard is clearly met here, and this case is
clearly distinguishable from Munoz v. State, 853 §.W.2d 558, 563-64
(Tex.Cr.aApp. 1993).
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found the essential elements of the offense beyond a reasonable
doubt. Jackson v, Virginia, 443 U.S. 307, 318-319, 99 S.Ct. 2781,

2789 (1979); Butler v. State, 769 S.W.2d 234, 239 (Tex.Cr.App.

" 1989).

'

Appellant contends because a large sum of monay was ' found in
a ‘bank bag under the cash register in the  store there is a
vreasonahle hypothesis® the victim had emptied the register into
the bank bag prior.to appellant's arrival. ‘However, the murder
occurred between 6:00 and 6:¢30 p.m. and the victim normally closed
the store at 10:00 p.m.. Gayle Curry, a part-time employee at the
liguor store, testified the cash register always contéined at least
$900.00 and it was the victin's practice to keep extra money in a
bank bag undet the cash register. Curry further testified: it would
be unusual to find the cash register empty during business hours.
The record supports a finding that appellant actually tock money
out of the register, and the jury was entitled to reject as
unreasonable the alternative hypothesis that appellant took ho
money. Furthermore, the evidence is sufficient to show appellant

caused the victim's death in the course of committing or attempting

" to commit robbery. Appeliant and a co-conspirator obtained‘.a

revolver and drove to a liguor store. The co-conspirat01; waited in
-the pickup while appellant, with the revolver, entered the liguor
store, and shot the victin‘t ‘three times. The murder took placg
during business hdurs. and the cash regist:er was empty, We hold, on
‘this evidence, a rational juroxr .could conclude appellant had the
intient to take the victim's property before he murdered the victim,
See Nelsonm v. State, B43 S.W.2d 126, 131-32 (Pex.Cr.App. 1992).
Point of error two is overruled. |
In point of erroi numbexr three, appellant contends the trial
court erred in allowing testimony of hearsay étatémen’cs‘ between

appellant's co-defendants. Co-defendant, Mark Jordan, testified
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that appellant told co-defendant, Danny Dixon: (1) appellant
killed the victim; {2) appellant bhad gone into the store; (3) there

had been three gunshots; and (4) appellant had gone back into the

" store, after first coming out, to get a bottle of liquor. The

State contends the stateménts were made in the cour.:s'e of, and in

furtherance of, a. conspira«'.:y; and are not hearsay under Texas Rules

- of érimipal Evidence 801(e) (2)(E). When two or more people take

part in the commission of a t‘elo.ny, eviéence of conspiracy is
admissible even ‘l:houghl the isubstantive crime- of conspiracy is not
charged. Meador v. State, 812 S.W.2d 330, 332 (Tex.Cr.App. 1991).
Statements by a co-conspirator, made during the course and in
furtherance of the conspiracy, are not hearsay and are admissible
against any co-conspirator. ; Tex.R.Crih.{e‘.vid. 801 (e) (2) (E); see
also Meador v. State, supra,

In the instant case, the statements were made in the course of
the conspiracy. The statements in the instant case were made:
within two or three hours of the murder and directly related to the
events that occurred. Ba_sed upon the infométion'provided in the
statements, the co-conspirators took seve.r‘al actions in concerf.
Appellant, Dixon and Jordan left the residence where they had been
staying. Appellant took a bus 'c'oJusti.n and stayed in a motel.
.Jordan and Hardin checked into a motel in Huntsville. Upon.
appellant's return the three men traveled to Las Vegas. While
appellant fraveled to Florida, Dixén_ returneéd to Texas, retrieved
the revolver and threw it into the Trinity River. Relying on Deeb
v. State, 815 S.W.2d 692, 696 (Tex.Cr.App. 1991), appellant
contends the conspiracy was complete when the victim was shot. A
conspiracy is not cpmplet".e until all the acts contemplated by the
conspirators are completed. Bates v, State, 587 S.W.2d 121, 132
{Tex,.Cxr.App. ’]'.979); Brown v. State, 576 5.W.24 36, 41 (Tex.Cr.App.

1978) .. After Jordan's conversation with Dixon, the co-conspirators
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took several concerted actions in the course of the conspiracy,
including the disposal of the murder weapon and their flight to

another jurisdiction to avoid detection and capture. Under these

" facts, we find the conspiracy was on-going at the time the

statemnents were made. See Callaway v. State, 818 S.w.2d 81s, 831
(Tex.App. -Amarillo, 1991).

Rule 801(e) {2) (E) further requires co-conspirator statements
be made "in furtherance of" the conspiracy. Sea Williams v. State,
790 S.W.2d 643, 645 (Tex.Cr.App. 1930). As discussed above, the
conspiracy in the instant case had not terminated when Jordan made
fhe statements to Dixon. Jordan's statements to ‘Bixon ;:elayed the
events that transpired at the liquer store and put Jordan on notice
that the robbery had esca}ated to murder. Furthermore, this
information gave Dixon the opportunity to retrieve the murder:
wea;.mn and guickly leave the Dodge area to elude his arrest. The
actions taken by the co-conspirators after the murder were dictated
by the information in the statements.

Therefore, the statements

furthered the conspiracy. . . . When a.conspirator provides

information to his coconspirators hecessary to keep them abreast of
the conspiracy'!'s current status, such statements are properly

admitted as coconspirator declarations.” United States v. Pool,

. 660 F.2d.547, 562 (5th cCir. 1981). Point of error -three is

overriled.

In points of error four through fifteen appellant challenges

the constitutionality of Article 37.071(g), V.A.C.C.P. In.points

of error four and five, appellant contends the trial court shoul&
have instructed the jury on the consequences of their failure to

agree on the statutory punishment issues. We.have held a trial

court need not instruct a jury on the consequences of their failure

to agree on’'the statutory punishment issues. Sea Hathorn v. Stiate :

848 S.W.2d4 101, 125 (Tex.Cr.aApp. 1992); Draughon v. State, 831
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s.W.24 331, 337 (Tex.Cr.App- 1992); Sterling v. State, 830 S.W.2d

114, 121 (Tex.Cr.App. 1992). Points of error four and five arxe
overruled. '
Points of error Six through fourteen challenge +the .
constitutionality of Article 37.071(g) with respect to: equal
protection, trial by an J.mpartial jury, effective assistance of
counsel, and prohibition of cruel and unusual punishment. Althuugh
appellant sets forth each contention in a separate point of error,
he simply guotes the ‘constitutional prov:.sion he contends was
violated and. references us to his argument in point of exrrxor five
{contending that Article 37. O'il(g) violates due process). When
appellant provides no argument or auwthority as to the protection
provided 'by the Constitution, we consider the point inadequately
briefed and will not address it. .Goodwin v. State, 799 S.W.2d 719,
723-724, fn. 1 (Tex.Cr.App., 1990), citing McCambridge v. State, 712
S.W.2d 499, 501-502, In.9 {Tex.Cr.App. 1986); see also, Teagque V.
state, 864 s;w.zd_ 505, 50§ (Tex.cr..App. 1993); Heitman v. State,
815 §.W.2d4 681, 690, fn. 23 (Tex.Cr.App. 1991). Appellant's points
of error-six through fourteen are overruled.

In point of erxvror fifteen, abpellant contends Article
37:071(g) conflicts with Articles 36.13 and 36.14, V.A.C.C.P.
.Appellant contends since Article 36.13 requites the . jury. be
governed by the law provided by the trial court, and Art:.cle 36.14
reguires the trial court to imstruct the jury on all law applicable
to the case, the jury must be 1nstruc‘ced on the law concerning the
jury's failure to agree on a statutory punishment issue. We do not
find a “direct confl;.ct“ between Articles 36.13, 36.14 ‘and Article
3’1.071(g) , supra. Articles 36. 13 and 36.14 do not contemplate the
jury will receive an instruction on every rule or statute governing
procedure which may become applicable. Davis v. State, 782 S.W.2d

211, 221 (Tex.Cr.App. 1989). Point of error fifteen is overruled.
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Records redacted

edacted due to the presence of personal information

" 'The attached document has beenr
tegarding jurors. According to the Texas Code of Criminal Procedure, Article 35.29,

information-collected by the court or by a prosecuting atorney during the jury sclection
process about a person who serves as a juror, including the juror's home address, tome
telephone number, social security number, driver's license number, and other personal
information, is confidential and may not be disclosed by the court, the prosccuting
attorney, the defense counsel, or any court personnel except on application by a party in
the trial or on application by a bona fide member of the news media acting in such
capacity to the court in which the person is serving or did serve as 2 juror. On a showing
of good cause, the court shall permit disclosure of the information sought, (Acts 1993,
73rd Leg., ch. 371, § 1, off. Sept. 1, 1993) The Texas Court of Criminal Appeals has

verified that juror information is to be withheld from the public according to the statute
cited above.

Unique identification number or other filing information:
71127, Claude Howard Jones, Execulion case filcs, Records, Toxas Coust of Criminal

Appeals,
Description:
Information from juror vair dire,

July 8, 2004
Nancy Enneking
Texas State Library and Archives Commission

™
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In point of error sixteen, appellant contends the evidence at
trial was insuffici;ent to support the jury's answer to the first

statutory punishmeiit issue: We must determine whether, after

"viewing the evidence in the 1light wmost favorable to the

prosecution, any rational trier of fact could have affirmatively
found spei:ial issue one be{rond a reascnable doubt and with the
expectation death would result. Jackson v, Virginia, 443 U.S. 307,
99 s.ct. 2781 (1979); Dunn v. State, 819 S.W.2d 510, 513
(Tex.Cr.App, 1921). Thé record reflects appel]:ant, armed with a
bandgun, entered the victim's store short]:y before witnesses heard
gunfire. Two shots were fired close together and a third shot
followed. Dr. Espinola testified the first shot struck the victim
in ‘the back. The Secox;d.shot was from a distance of 18 to 24
inches. The third shot entered the victim's abdomen as he sat on

the floor. We find the evidence sufficient to support the jury's

" affirmative finding to special issue one. Johnson v. State, 853

S.W.2d 527, 531 (Tex.Cr.App. 1992); Westley v. State, 754 S.W.2d
224, 229-30 (Tex.Cr.App. 1988). Point of error sixteen is
overruled. ‘

In point of error seventeen,  appellant coni:ends” the trial

judg'e erred in sustaining the State's challenge for cause to

veniremember -. - testified:

ng: And you understand that the weight or the
measure or the way that you test this evidence
is based on the phrase beyond a reaschable
doubt? :

'm: (Witness nods affirmatively.)

. "9: And you understand that you decide for
yourself what that means?

nQ: Can you kind of tell me what it means to you?
What is beyond a reasonable doubt? i

P

"u: Well, beyond a reasonable doubt, if-
~-they will have to prove to me
whoever is trying to convict or such

!
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as him, . he would have to prove
beyond a reasonable doubt. 1
wouldn't have any doubt in my mind.
1. would—-it would have to be with no
doubt whatsoever.

©Q: Now, you understand that the law doesn't say
that's the way it has to be? .

- "UEg): vo, but I feel that's the way it should be."

When examined by the state, [} stated, "I would have to

feel in myself that I was satisfied beyond all doubt." In Crane V.

State, 786 S.W.2d 338 (Tex.Cr.App. 1990), we stated: "[t}he State

js entitled to have the trial court exclude for cause any

prospective juror who would hold the State to a more stringent

burden of proof than that  required by jaw."™ Crane v. State, 786

s.W.2d at 345 (citations omitted). A juror who would require proof

beyond all doubt holds the State to a burden greater than is
required by law., Cantu v. state, 842 S.W.2d 667, 682 (Tex.Cr.App.
1992); Jaccbs V. State, 787 -5.W.2d 397, 404 {Tex.Cr.App. 1990);

. ’
Wilkerson v. State, 726 S.W.2d4 542, 545 (Tex.Cr.App. 1986) .

veniremember “ was properly excluded for cause. Point of

error seventeen is overruled.

In points of error eighteen and nineteen, appellant contends

“the .tria;]. judge erred in overruling appel}.‘ant’s challenges for

cause to veniremembers ~ and NIV puring their

respective examinations, both R -9 B irdicated that

-

evidence of voluntary jntoxication had little mitig&ting effect.

V.T.C.A., Penal Code, section 8.04(b) provifles:

(Db} Evidence of temporary insanity caused by
intoxication may be introduced by the actor in mitigation
of the penalty attached to the offense for which he’is
-peing tried.®

-

Appellant contends the veniremembers held a bias against Section
g8.04(b}), and therefore should have been excused £for cause.

v.T.C.A., Penal Code, section 35.16{c)(2). Appellant questionéd

the veniremewbeéx

4

\s. views on a crime committed while the actor was

L}
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intoxicated. Each veniremembex answered,. in their -opinion,
voluntary ‘intoxication had little mitigating effect. However, each

venirenember indicated they would consider ai-_l nitigating evidence

‘ _in light of the trial judge's jnstructions concerning mitigating

evidence; the law does not require a veniremember give any
specified weight to a part.icular piece of evidence. See Cuevas V.
State, 742 S.W.2d 331, 346 (Tex.Cr.hpp. 1987), cert. denied, 433
U.s. 1015 (1988): Cordova V. State, 733 s.w.2d4° 175, 189

. 1 .
(Tex.Cr.App. 1987). Points of error eighteen and nineteen ave

overruled. ’

Appellant filed a pro se brief in add:.t:l.on to the brief filed
by his counsel of record. We have held therxe is no right to hybrid
répresentation and are not obliged to consider appellant's pro se
brief. Scarbrough v. State, 777 S.W.2d'83, 92 {Tex.Cr.App. 1989):
Stephens v. State, 677 S.W.2d 42, 45 (Tex.Cr.App. 1984). However,
in the interest .of justice, we wi}l address appeliant's pro se
poini:s of error. Appellant's pro se points of error on.e, ‘two and
three are cumulative of points of errar four through fifteen raised
by appellant's counsel and addre'ssed' e&rlier_ in this"opinion‘

In his fourth pro se point of error, appeliant contends his
trial counsel was _ineffective for failing to attack the
- constitutionality of Article 37.071 (g), V.A.C.C.P., and the
failure to request the jury be jnstructed that a single "no" vote
on either of the statutory punishment issues would result in the
unposmicm of a life sentence. Appellant's pro se point of error
four is simply ancther wvariation of those issues raised in points
. of error four through fifteen. . As'we prev:.ously stated, Article
17.071(g) is a procedural matter and is not relevant to the jury's a
deteminai:iox:x of the statutory punishment issues. Accordingly, ve
hold counsel's performance was not deficient, See Strickland v,

Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984); see also Ex Parte



i
i

R

@ (C

REPRODUCED FROM THE HOLDINGS OF THE TEXAS STATE ARCHIVES

s o C Jopes - 13 -

Menchaca, 854 S.W.2d 128, 131 (Tex.Cr.App. 1993); Hernandez V.
state, 726 S.W.2d 53, 56-57 (Tex.Cr.App. 1986). Appellant's pro se

points of error one, two, three and four are without merit and are

’ overruled.

The judgment of the trial court is affirmed.

McCormick, Presiding Judge

(Delivered December 14, 1994)
En Barnic . i
Do Hot Publish

Clinton and-Overstreet, JJ., concur in the result
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THE STATE OF TEXAS, Appellee

DISSENTING OPINION

Because appellant's conviction was based upon accomplice

. witness testimony, the State was required to corroborate that

testimony with other non-accomplice evidence which tended to

connect appellant to the commission of the charged offense. Tex..

- code Crim. Proc. Ann. art. 38.14. In his first point of erxor

appellant challenges the sufficiency of the non-accomplice evidence’
to corxoborate the acdomplice testimony. In overruling the point
of exror, the majority states appellant's hair sample "matched® the
hair fragment dis_covered at the murder scene, majority op. __,‘
siip op. pg. 4, and that Da‘nny pixon's truck was identified as the
truck at the victim's store at the time of the instant offense.
Majority op. ____, slip op. pg. 2 The majority concludes, "the
ﬁ;:n-aqcomplice testimony not only places appellant at the scene at
the time of the murder, -but it also tends to establish that he was
the one who went into the liguor store and killed the victim.”
Majority op. ___, slip op. pg. 5. Fo;r: the following reasons, I
'be_li'.'eve the,. evidence is insufficient to corroborate the accoinplice

witness testimony. -

I.
The Hair Sample 'A'nalysis
steve Robertson, a chemist employed by the Texas Department of
. public Safety, testified he specialized in trace evidence such as
paint, fibers, fxair, glass, and shoe prints. In his explanation of

hair analysis, Robertson stated:

Then we take a hair that-we want -- that we're
worried about and we compare that hair to this person's
hair. If that hair falls within the range of. the
characteristics that that person has, then that could be
that person's hair or it gould be another person that has
hair with similar characteristics.

Technology has not advanced where we can tell you

_ that  this hair came from that'person. Can't do that. We

can tell you that this hair matches this person in all
characteristics and could be his.!

! A1l emphasis is supplied unless otherwise indicated.
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Imediately'following- this deseription, the following exchange

ocourred between Robertson and the Btate:

Q. Okay. What you basically explained to us are
the limitations of hair comparisons there.

‘A. Yes, sir. You can't identify this hair as
. coming from a_ person.

Q. Okay. What is the signific‘ance of hair
comparison?

A. By the same token, if we select two people at
random and compare their hair, we can probably
tell them apart. Now, it's inpossible to put
a percentage or a statistical study on these
variations because each hair in your head
varies a little bit. Hov do you put a numbexr
on something like that?  You can assign a
number to the hairs in your head, a value, and
see how much variation there is. Plus, from
one _person ‘o, the next, you _may have
overlapping characteristics.

So, I can't -- I can't tell you. you
know, this bair occurs in 10- percent of the
population. Nobody can tell you that., All I
can tell you is that this bair -- I can't tell
this hajr from this person's hair. That means
that this hair could have come from another
person with hair just 1ike that. _Jt's the
best_we can 8o with bair comparison.

In connection with the instant offense, Robertson conpared a
hair fragment recovered from the victim's store with bhair sanmples
from the victim, appellant, Danny pixon and law enforcement

officials known to have entered the victim's store. Moreover, the

‘record is silent as to when the hair fragment may have been left at

the store and Robertson did not analyze hair samples from other

persons who had access to the store.? Based on this comparison,

. Robertson testified:

one of the hairs recovered at the crime scene is a
fragment about an_inch long of a human head hair. That
human head hair fragment, I can distinguish everybody's
hair from that except [appellarit's] hair. Therefore, it
is my opinion that that hair fragment came from
[appellant] or ancther individual who has hair like his.
I can tell you that it does not match any of the other
people's hair that is submitted.

2 William Johnson testified that he stopped. by the victim's
skore between 3:30 and 4:00 p.m. on the date of the offense.
puring Johnson's ¥isit with the victim, at least three other
individuals_entered the store.
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on qross—examinaéion, Robertson tesi:ified as follows:

Q. Yes, sir. HNow, thexe apparently — there is
one hair that was provided to you from the

. crime scene that you have examined which you
have determined possibly could have come from
the defendant; is that coxrect?

A, Yes, six.

Q. You are not telling the jury for certain that
) it came from the .defendant, are you?

A. Mo, sir.
* > *
Q. Let me ask you one more time your conclusion

in this case. In your report, you stated it
was your opinion that the hair fragment could
have come from the suspect or from another
individual with similar hair. :

A.._" Yes, sir. ' '
on re-direct examination, Robertson stated that the hair fragment
»didn't match anybody but the defendant.!

'faken in context, Robertson's statements that the hair sample
nmatched® appellant mean that Robertson was able to exclude all
othexr’ known hair samples except. that of appellant. However, the
statement should not be taken out of context, as the majority
attempts, to mean that Robertson categorically stated that the hair
sample from the victim's store came from appellant. Majority op.
R slij_p op. pg.. 4, n. 1. To the éontrary;. Robertson testified
"appellant had "head hair that doesn't match" the hair sample from
the victim's- store. Moreover, Robertson testified that it was
possible the victim may have had hair, other than that submitted to

. Robertson, that matched the sawple from the victim's stcn:e,3

This hair analysis evidence is similar to the non-accomplice

evidence in .Munoz V. State, 853‘ S:W.2d 558 {Tex.Cr.App. 1993),
where the only evidence that tended to connect the defendant to the
offense was a wrapper from a “Bic" cigarette lighter found in the
defendant's vehicle. We held the wrapper was insufficient

corroboration because it was only similar to-those sold by the

3 Initially Robertson labeled the hair fragment as “not
suitable for comparison.” Roberitson explained that a hair fragment
uhas less value® than an entire strand of hair when making a
comparison. : ’
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" victim. - Munogz, 853 S.W.2d at 563-564. Because the hair sample

evidence establishes only a similarity, it is insufficient to tend

to connect appellant with the commission of the offense.

IX.
There Was No Identification of Dixon's Truck

William Johnson testified he stopped at the victim's store

* between 3:30 anpd 4:00 p.m. on the'date of the offense. Johnson was

going deer hunting and stopped to ﬁisit the victim who was the
uncle of Johnson's Vife. During their visit at least three other\
individials entered the store. Johnson left the store but drove by
the store later that qay, between 6:30 and 7:00 p.m. Johnson saw
the victim*s car at the st&re and observed a vehicle that “looked
like a light blue Ford pickup" with a "white brush grill on it"
parged behind the store. Johnson made these observations while
traveling at night at a speed of 50 to 55 miles per hour. Johnson
later recéived a call and re;urned, to the store and gave a
statement to one of officers in;estigating the offense. Prior to
trial, Johnson was shown several photographs of éickups with bruéh
guards.
During trial, Johnson testified as followss
Q. ’I want to show you. what's been marked as
State's Exhibit No. 17 and..see  if you can
identify that please, sir. )
A. VYes, sir. That's it -~ that's what --
Q. Does it contaiﬁ your signature?

A. Yes, sir.

Q. And does it contain the date'and time on it?

A, Yes.

Q. ‘Ckay. And you have seen this before; is that
correct?

A, Yes.

{Exhibit 17 admitted into evidence without objection}

Q. °Mr. Johmson, your initials are by the No, 3 on
this exhibit; is that correct?

A. Yes.
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Q. MNow, what about this exhibit is familiar to
you? .

A. Well, you know, the bumper was made out of
flat iron.

Q. Okay.

A. You know, what I noticed vhen I went by it.

Q.- And the color of the bunper?

A. It was snow white.

Q. okxay. Now, you initialed No. 3. Are -you
saying that that. bumper closest resembles the
bumpexr that you saw that night?

A. Yeah, '

Q. It's on ~- vhat color is the vehicle that'the
No. 3 exhibj,‘t, the white bumper, is on?

A. Looks like tan or: yellow.

Q. Okay. Are you just saying that you picked
this one out because the bumper only?

A, The bumper was the same, you know, flat iron
that it was made out of, :

Johnson also testified a local business, Champion Paper Conpany,
used pickups with the same t'ype of bumper or brush guard. On
cross—examinat:';.on Johnson stated the truck he saw behind the
victim's store looked like a Champion work truck b.ecause' it had the
same kind of grill or brush guard. '

" Taking Uohnson's testimony out of context, the mnajority
states, "At trial, Johnson identified a photograph of Dixon's truck
as the truck which he saw at the vigtim's store the evening of the
x'nurder." Majority op. ___, slip op. pg: 2. But é_eg, Majority op.
'__, slip op. pg. S5 ("Johnson identified Dixon's truck a; closely
resembling the one at the victim's store at the time of the
murder."). When read accurately, "the record establishes that
Johnsan testified only that the brush guard on Dixon's pickup
closely resembled the brush guard he observed on the truck behind
the victim's store, This brush guard was alse similar to the brush
guards on 'other pickups in the community.

At trial, Johnson identifieq the exhibit, not Dixon's truck.

State's Exhibit 17 contained the photographs Johnson had been shown

prior to trial. Johnson was familiar with the exhibit because he
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had viewed it pr:.or to trial and initialed the thlrd photograph as
pbeing the one that ¢ closely resembled the truck seen on the date of
the offense behind the victim's store. Johnson did not xdentlgy
Dixon‘s.truck and the testimony cannot be fairly_' read to say that

Johnson made such an identification.

I1X.
other Non-~aAccomplice sv:l.d'ence

Two other '.ditnesses , Wendy and Leaon #oodson, actually saw the
person wha caused the victim's death, but their testlmony did
little more than establish the commssion of the crime. Neither
Wendy nor Leaon 1dent1§1ed appellant as the person who entered the
vietim's store immed:.ately priorxr to the murder. They could not
identify a photograph of eppellant in a sweatshirt, as eithexr the
person who entered the store or the sweatshirt that was worn by the
person who entered the store. The majority concludes that because
Hardin testified that appellant wore a gr'ey sweatshirt jacket on
the date of the offense, appellant was necessarily -the man seen by
the Goodsons. However, the majority fails to acknowledge that the
Goodsons could not identify appellant as_ the man seen entering the
victim's store. Further, they could not identify Dixon's pickup as’
the vehicle parked at the victim's store. Finally,. neither Goodson
described the pickup truck at the victim's store as having a white
brush guard. .

While there was other evidence that appellant was staying
approximately seven niles from the .victim's store -a.nd that
appellant was in a Qi.'ckup truck similar to the pickup at the
victim's store-at the timé of the offense, "the mere presence of *
the appellant with [an accomplice} before or after the commission
of the offense is not, in itself, sufficient corroboratien."

cox

y. State, 830 S.W.2d 609, 611 (Tex.Cr.App. 1992). See also,

and,
Mifchell v. State, 650 S.W.2d 801, 808 (Tex.Cr.App. 1983).

The majority also notes that appellant had "access" toc the

revolver, Majority op. , slip op. pg. 5. Apparently the
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majority draws this conclusion from the fact that one of
appellant’s roocmmates; Jordan; owned tl;e qun.: - While there was
ballistics evidence which established Joxdan's revolver as the
murder weapo'n, there i; r;o non~accomplice evidence that appellant
ever possessed the revolver. ‘For non-accomnplice evidence to be

sufficient corroboz..'atién, it must relate to a material matter and

" tend directly and immediately, not merely remotely, to connect the

accused with the offense. Holladay v. State, 709, S.W.2d 194, 200
(Tex.Cyr.App. 1986).

There is also evidence that appellant left San Jacinto County
and traveled to Austin, Lasg Vegas, Nevada and Fort Meyers, Florida,
However, the record dbes not demonstrate that. appellant had any
previous ties to San Jacinta County. Indeed, the evidence
indicates that appvellant was rather nomadic and had been staying
with Jordan for only two weeks. The record is silent as to where
appellant resided prior to the his stay with Jordan. Although,
evidence of'"flight"_ may serve to corroborate accomplice testimony,
Gosch v. State, 829 s.W.2d 775, 7.79-‘782 (Tex.Cr.App. 19%1); and,
Passmore v. State, 617 S.W.2d 682, 685 (Tex.Cr.App.‘ 1981}, I cannot
conclude, based on the record before me, that appellant's departure

was indeed "flight."

IV.
cancluszllon

The Constitution vests this Court with exclusive jurisdiction

‘of death.penalty cases. Tex.Const. art., V, § 5. Therefore, when

socliety attempts to extract the ultimate punishment we are duty
bound to review the conviction and ‘sentence to insure that they )
comport with the law. At the very least, a condemned man is
entitled to an accurate recitation of the evidence that gave rise

to his capital murder conviction and sentence. Today, the majority
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shirks that responsibility by either carelessly reading the record
or deliberately mischaracterizing the record.® . ‘

_while it is true that an accurate recitation of the non- '
acc&mplice evidence casts suspicion upon appellant, a meré
suspicion is insufficient to meet the requirements of art. 38.14.

Munoz, 853 S5.W.2d at 564. See also, Adams v, State,- 635 S.W.2d

" 661, 668 (Tex.Cr.App. 1985); Gardner v. State, 730 S‘W.id 675, 678~

679 (Tex.Cr.Apé. 1987); and, Forhes v. sState, 513 s.W.2d 72, 75-76
(Tex.Cr.App. 1974). i

Because the non-accomplice evidence, when accurately recited,
is insufficient to corroborate the accomplice witness testimony, I
respectfully dissent. ' |

BAIRD, Judge

-Hiller, J., joins this opinion.
(Delivered December 14, 1594)
En Banc

Do Not Publish

f The author of the majority opinion has previously been
chastised for citing testimony out of context and in a less than
complete fashion, Ex parte Brandley, 781 S.w.2d 886, 888, n. 1,
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