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West' s Del aware Code Annot ated Currentness
Title 11. Crines and Crimninal Procedure
g Part 1l. Criminal Procedure Generally
g Chapter 45. Appeal; Stay of Execution; Postconviction Renedy

=8 4504. Postconviction renedy

(a) Except at a tine when direct appellate review is avail able, and subject to
the tine limtations set forth in this subsection, a person convicted of a crine
may file in the court that entered the judgement of conviction a notion requesting
the performance of forensic DNA testing to denonstrate the person's actual inno-
cence. Any such notion may not be filed nore than 3 years after the judgenent of
conviction is final. The notion nmay be granted if:

(1) The testing is to be perfornmed on evidence secured in relation to the trial
which resulted in the conviction;

(2) The evidence was not previously subject to testing because the technol ogy
for testing was not available at the tinme of the trial;

(3) The novant presents a prinma facie case that identity was an issue in the
trial;

(4) The nmovant presents a prima facie case that the evidence to be tested has
been subject to a chain of custody sufficient to establish that the evidence has
not been substituted, tanpered with, degraded, contaninated, altered or replaced
in any material aspect;

(5) The requested testing has the scientific potential to produce new, noncunu-
| ati ve evidence materially relevant to the person's assertion of actual inno-
cence; and

(6) The requested testing enploys a scientific method which is generally accep-
ted within the relevant scientific community, and which satisfies the pertinent
Del awar e Rul es of Evidence concerning the adm ssion of scientific testinony or
evi dence.

(b) Except at a tinme when direct appellate review is available, a person convicted
of a crime who clainms that DNA evidence not available at trial establishes the pe-
titioner's actual innocence may comrence a proceeding to secure relief by filing a
notion for a newtrial in the court that entered the judgenent of conviction. The
court may grant a newtrial if the person establishes by clear and convi ncing

evi dence that no reasonable trier of fact, considering the evidence presented at
trial, evidence that was available at trial but was not presented or was excl uded,
and the evidence obtained pursuant to subsection (a) of this section would have
convi cted the person
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(c) The court shall inpose reasonable conditions on the testing designhed to pro-
tect the state's interests in the integrity of the evidence and the testing pro-
cess.

(d) Any nmotion filed pursuant to this section shall be served upon the State. The
State shall have an absolute right to appeal to an appellate court any order
granting a notion for a newtrial pursuant to this section

(e) The cost of DNA testing ordered under subsection (a) of this section shall be
borne by the State or the applicant, as the court may order in the interests of
justice, if it is shown that the applicant is not indigent and possesses the neans
to pay.

72 Laws 2000, ch. 320, 8§ 3, eff. Sept. 1. 2000.

HI STORI CAL AND STATUTORY NOTES

72 Laws 2000, ch. 320, 8§ 4, eff. Sept. 1, 2000, anmended by 74 Laws 2003, ch. 72, §
1, eff. June 30, 2003, provides:

"The tinme limts set forth in 8§ 4504(a) of Title 11 as promul gated by Section 3 of
this Act shall not apply to any notion filed pursuant to said subsection by any
person whose judgenment of conviction is final prior to Septenber 1, 2000. Any no-
tion filed pursuant to the provisions of 8§ 4504(a) of Title 11 as promul gated by
Section 3 of this Act by any person whose judgenent of conviction is final prior
to Septenber 1, 2000 may not be filed after Septenber 1, 2004."
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1l. Gounds for relief

Superior Court did not abuse its discretion in refusing to grant defendant's post-
conviction motion for a new trial based upon a new DNA report concerning bl ood
found on vase near nurder victin s body; although no single item of evidence,
viewed in isolation, my have been sufficient to convict defendant, the physical
evi dence and the testinony of other w tnesses, taken together, were sufficient to
support a jury finding that defendant was present at the scene and was guilty of
the crimes charged beyond a reasonabl e doubt. Brookins v. State, 2007, 922 A. 2d
389. Crinminal Law €= 945(1)

Proposed DNA testing has potential to be "materially relevant” to an innmate's

cl ai m of actual innocence, for purposes of statute governing post-conviction DNA
testing, if favorable test result would tend to significantly advance that claim
11 Del.C. § 4504(a)(5). Anderson v. State, 2003, 831 A 2d 858. Crinminal Law &€=
1457; Crimnal Law €= 1590

When deci di ng, under statute governing post-conviction DNA testing, whether such
evi dence has potential to be materially relevant to a claimof actual innocence,
the trial court must consider not only the excul patory potential of a favorable
DNA test result, but also the other evidence presented at trial; if state presen-
ted a strong case and a favorable DNA test would discredit only an ancillary fact,
the testing should be refused, but if DNA test could exonerate defendant, materia
rel evance is shown no matter how strong other evidence m ght have been. 11 Del.C
8§ 4504(a)(5). Anderson v. State, 2003, 831 A.2d 858. Crimnal Law €= 1457,
Crimnal Law €~ 1590

It is irrelevant, for purposes of determ ning under governing statute whether pro-
posed post-conviction DNA testing has potential to be materially relevant to a

cl ai m of actual innocence, whether the test is likely to be favorable or not. 11
Del.C. 8§ 4504(a)(5). Anderson v. State, 2003, 831 A.2d 858. Crimnal Law &=
1457; Crimnal Law €= 1590

Def endant who nmoved for post-conviction DNA testing nade required prina facie
showi ng under governing statute that identity was an issue at trial on charges
arising fromhis alleged sexual nolestation of daughter, where daughter identified
def endant as perpetrator but he denied the charges, and nedi cal evidence indicated
daught er had had sexual contact with someone. 11 Del.C. 8§ 4504(a)(3). Anderson
v. State, 2003, 831 A .2d 858. Crininal Law €= 1457; Crimnal Law €= 1590

Favorabl e DNA test would tend to significantly advance claimof actual innocence
on charges that defendant sexually nol ested daughter, thus satisfying "materia

rel evance" requirenment under governing statute for granting notion for post-
conviction DNA testing; nost significant physical evidence introduced agai nst de-
fendant was bedspread from daughter's bed that had senmen stains, and jury never
heard anyt hi ng about daughter allegedly having sex with her boyfriend because tri-
al court excluded a friend's testinony to that effect. 11 Del.C. § 4504(a)(5).
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Anderson v. State, 2003, 831 A.2d 858. Crinmnal Law €= 1457; Crinminal Law €=
1590

To satisfy statutory requirenment of making prima facie showi ng concerning chain of
custody of sanmple to be tested, inmate who noves for post-conviction DNA testing
need only execute or otherw se produce an affidavit stating that sanple was
gathered by and remains in custody of a state agency, hospital, or other institu-
tion capable of identifying and securing sanple; if state contests either chain of
custody or condition of sample, state nmust provide inmate sufficient information

i ncluding access to sanple, to pernmit inmate to develop factual record for tria
court. 11 Del.C. § 4504(a)(4). Anderson v. State, 2003, 831 A.2d 858. Crimnal
Law €= 404.45; Crimnal Law €= 1590

2. Proceedings, generally

Because of its renedial purpose, statute governing post-conviction DNA testing
should be liberally construed to all ow such testing whenever the petitioner has
conplied with a reasonable reading of its requirements, but l|iberal construction
does not nean that relief should be awarded at the cost of twi sting or misreading
the statutory [ anguage. 11 Del.C. § 4504(a). Anderson v. State, 2003, 831 A 2d
858. Crinminal Law €= 1590

To establish under governing statute that technol ogy for proposed DNA testing was
not available at time of trial, inmate who noves for post-conviction DNA testing
may present relevant scientific literature to trial court and ask trial court to
take judicial notice of relevant facts; if there is any dispute as to those facts,
however, inmate will have to present expert evidence, and a hearing may be re-
quired. 11 Del.C. 8§ 4504(a)(2). Anderson v. State, 2003, 831 A 2d 858. Crim nal
Law €= 1590

Trial courts are encouraged, in determ ning under governing statute whether re-
guested form of post-conviction DNA testing is accepted within scientific com
munity and adni ssibl e under rules of evidence, to rely on other judicial findings
and to take judicial notice of appropriate treatises, where possible, to satisfy
that requirement. 11 Del.C. § 4504(a)(6). Anderson v. State, 2003, 831 A. 2d 858
Crimnal Law €= 1590

Since facts relating to the reliability and progress of DNA technol ogy do not vary
fromcase to case, they need not be decided de novo by each individual trial court
when determ ning, under governing statute, whether proposed post-conviction DNA
testing is generally accepted within scientific community and adm ssi bl e under

rul es of evidence. 11 Del.C. 8§ 4504(a)(6). Anderson v. State, 2003, 831 A 2d
858. Crinminal Law €= 1590

Def endant who was convicted of attenpted robbery in the first degree was in-

el i gi ble under governing statute to seek post-conviction DNA testing of bl ood
sanpl es found on his gloves, boots, and screwdriver, where reason that DNA testing
was not undertaken at trial was defendant's strategic decision not to do so,
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rather than unavailability of such testing. 11 Del.C. 8 4504(a)(2). Anderson v.
State, 2003, 831 A.2d 858. Crimnal Law €= 1590

3. Renmand

Because of newness of governing statute, interests of justice conpelled a remand
of inmate's notion for post-conviction DNA testing to allow inmate to develop a
record establishing the scientific potential that sanples taken fromrape victins
woul d contain evidence materially relevant to a claimof actual innocence. 11
Del.C. § 4504(a)(5). Anderson v. State, 2003, 831 A .2d 858. Crimnal Law &=
1181.5(2)

Because of newness of governing statute, interests of justice conpelled a remand
of inmate's notion for post-conviction DNA testing to allow inmate to develop a
record establishing that the mtochondrial DNA (ntDNA) testing he sought was not
available at time of trial for sexual offenses. 11 Del.C. § 4504(a)(2). Anderson
v. State, 2003, 831 A.2d 858. Crimnal Law €~ 1181.5(2)

11 Del.C. § 4504, DE ST TI 11 § 4504

Current through 76 Laws 2007, ch. 181. Revisions to Acts nmade hy
the Del aware Code Revisors were unavail able at tinme of publication.

Copr. © 2007 Thonson/ West .
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