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District of Columbia Official Code 2001 Edition Currentness
Division IV. Crimina Law and Procedure and Prisoners.
Title 22. Criminal Offenses and Penalties. (Refs & Annos)
~g Subtitle I11-A. DNA Testing.
~g Chapter 41A. DNA Testing and Post-Conviction Relief for Innocent Persons.

-8 22-4135. Motion to vacate a conviction or grant a new trial on the ground of
actual innocence.

(a) A person convicted of acriminal offense in the Superior Court of the District of Columbia
may move the court to vacate the conviction or to grant a new trial on grounds of actual inno-
cence based on new evidence.

(b) Notwithstanding the time limits in any other provision of law, a motion for relief under
this section may be made at any time.

(c) The motion shall set forth specific, non-conclusory facts:
(1) Identifying the specific new evidence;

(2) Establishing how that evidence demonstrates that the movant is actually innocent despite
having been convicted at trial or having pled guilty; and

(3) Establishing why the new evidence is not cumulative or impeaching.

(d)(1) The motion shall include an affidavit by the movant, under penalty of perjury, stating
that movant is actually innocent of the crime that is the subject of the motion, and that the new
evidence was not deliberately withheld by the movant for purposes of strategic advantage.

(2) The denial of amotion for relief under this section shall not be admissible in any prosec-
ution based on the filing of afalse affidavit.

(e)(1) Unless the motion and files and records of the case conclusively show that the movant
is entitled to no relief, the court shall cause notice thereof to be served upon the prosecuting
authority, grant a prompt hearing thereon, determine the issues, and make findings of fact and
conclusions of law with respect thereto.

(2) The court may appoint counsel for an indigent movant under this section pursuant to
Chapter 26 of Title 11.

(3) The court may entertain and determine the motion without requiring production of the
movant at the hearing.

(4) A movant shall be entitled to invoke the processes of discovery available under Superior
Court Rules of Criminal Procedure or Civil Procedure, or elsewhere in the usages and prin-
ciples of law if, and to the extent that, the judge, in the exercise of the judge's discretion and
for good cause shown, grants leave to do so, but not otherwise.
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(f) A motion for relief made pursuant to this section may be dismissed if it appears that the
government has been prejudiced in its ability to respond to the motion by the delay in itsfil-
ing, unless the movant shows that the motion is based on grounds which the movant could not
have raised by the exercise of reasonable diligence before the circumstances prejudicial to the
government occurred.

(9)(1) In determining whether to grant relief, the court may consider any relevant evidence,
but shall consider the following:

(A) The new evidence;
(B) How the new evidence demonstrates actual innocence;
(C) Why the new evidenceis or is not cumulative or impeaching;

(D) If the conviction resulted from atrial, and if the movant asserted atheory of defense
inconsistent with the current claim of innocence, the specific reason the movant asserted
an inconsistent theory at trial; and

(E) If the conviction resulted from a guilty plea, the specific reason the movant pleaded
guilty despite being actually innocent of the crime.

(2) If, after considering the factors in paragraph (1) of this subsection, the court concludes
that it is more likely than not that the movant is actually innocent of the crime, the court
shall grant anew trial.

(3) If, after considering the factors in paragraph (1) of this subsection, the court concludes
by clear and convincing evidence that the movant is actually innocent of the crime, the court
shall vacate the conviction and dismiss the relevant count with prejudice.

(4) If the conviction resulted from a plea of guilty, and other charges were dismissed as part
of a plea agreement, the court shall reinstate any charges of which the defendant has not
demonstrated that the defendant is actually innocent.

(h) The court shall not be required to entertain a second or successive motion for similar relief
on behalf of the same movant.

(i) An order entered on the motion is afinal order for purposes of appeal.
CREDIT(S)

(May 17, 2002, D.C. Law 14-134, § 6, 49 DCR 408.)

HISTORICAL AND STATUTORY NOTES

Legislative History of Laws
For Law 14-134, see notes following § 22-4131.
NOTES OF DECISIONS
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In general 1
1. In generd

Recantation by government witness whose trial testimony was the only direct evidence im-
plicating defendant in the robbery and murder, which recantation was offered by defendant in
motion styled as one asserting "new evidence" amounting to proof of "actual innocence" un-
der Innocence Protection Act (IPA), was not credible; recantation denied witness had any per-
sonal knowledge of the crime and recantation therefore related to defendant and all three ac-
complices rather than just defendant, but testimony of other trial witnesses provided circum-
stantial evidence corroborating recanting witness' trial testimony as to involvement of two ac-
complices, and trial testimony of recanting witness' brother contradicted assertion in recanta-
tion that the only knowledge recanting witness had about the crimes came from police and
prosecutors. Bell v. U.S., 2005, 871 A.2d 1199. Criminal Law €= 1538

Judge faced with defendant’s post-conviction motion alleging recantation by government wit-
ness, styled as one asserting "new evidence" amounting to proof of "actual innocence" under
Innocence Protection Act (IPA), could assess credibility of affidavit of recantation without
evidentiary hearing, where judge had heard the testimony of the government witness and the
other witnesses at trial. Bell v. U.S., 2005, 871 A.2d 1199. Criminal Law €= 1655(7)

A judge faced with a defendant's post-conviction motion alleging recantation by a government
witness, styled as one asserting "new evidence" amounting to proof of "actual innocence" un-
der the Innocence Protection Act (IPA), may discredit the recantation by the witness and thus
terminate the inquiry into the defendant's actual innocence. Bell v. U.S., 2005, 871 A.2d 1199.
Criminal Law €= 1457; Criminal Law €~ 1538
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