Booker Diggins Criminal District Court
V. Parish of Orleans

Burl Cain, Warden Case No. 322-352 “A”

APPLICATION FOR POST-CONVICTION RELIEF

Petitioner Booker Diggins, by and through counsel, moves this Court to grant
him post-conviction relief, and vacate his convictions for aggravated rape, armed
robbery, and conspiracy to commit armed robbery. Recent scientific testing has
demonstrated that, while Petitioner is Blood Type “O”, the perpetrator of the crime for
which Petitioner was convicted is Blood Type “A” - a fact which was never disclosed to
the defense at trial. Itis now a demonstrable scientific impossibility for Petitioner to
have been the perpetrator of the crimes for which he stands convicted, and for which he
has spent over twenty-two years in the Louisiana State Penitentiary.

Pursuant to Brady v. Maryland, 373 U.S. 83 (1963), State v. Mathis, 970 So.2d 505

(La. 2007), State v. Conway, 816 So.2d 290 (La. 2007); the Fourth, Fifth, Sixth, Eighth and
Fourteenth Amendments to the U.S. Constitution; Article I, Sections Two, Sixteen,
Nineteen, Twenty, Twenty-One, Twenty-Two, and Twenty-Four of the Louisiana
Constitution; and on various other related grounds, Petitioner requests this Court
vacate his conviction as the State withheld material exculpatory evidence denying
Petitioner a fair trial, and the newly discovered scientific testing proves, beyond all
doubt, his innocence of this aggravated rape and armed robbery.
Introduction

On January 25, 1988, Petitioner was convicted of aggravated rape, armed
robbery, and conspiracy to commit armed robbery. The crime occurred at a restaurant
on the Riverwalk. The two assailants waited in the restaurant’s storeroom, and when
the victim, an assistant manager, entered the room, they handcuffed her to a wooden

post and gagged her. While the “short” attacker tried to open the safe, the “tall”



attacker vaginally raped the victim, ejaculated, and wiped his penis off on her shirt.!
Afterward, the “short” attacker touched the victim’s vagina with his hand, but stopped
when he discovered that she was wearing a tampon.? The attackers then left, taking the
victim’s jewelry and money from the store.®

Before Petitioner’s 1988 trial, serological testing of vaginal swabs collected from
the victim showed that the man who raped her is Blood Type “A”. This evidence was
not introduced at trial. Although the District Attorney’s file in this case contains the
serology report and an unfiled, undated, and unsigned motion for blood samples from
the defendant - who was convicted for being the rapist - nothing in the record
demonstrates that this motion was filed, or that the critical blood typing of the rape kit
evidence was ever turned over to the defense. In short, the defense was not told that
the perpetrator had left semen behind, and his blood type had been established. The
defense could have used the serology results at trial as part of the defense case, and
more importantly, could have performed additional testing to generate Mr. Diggins’

blood in order to scientifically demonstrate that he could not be the rapist.

More specifically, within hours of the crime, the victim underwent a rape
examination. A rape kit was collected from her, including two internal vaginal swabs
as well as samples of her blood and saliva. The evidence was submitted by the hospital
where the victim was treated to the Parish of Orleans Coroner’s Office Forensic
Laboratory, where serological testing was performed within days. Seminal fluid was
detected on the swabs from the victim’s vagina, and spermatozoa were identified on

her vaginal smear.’

1Tr.1/25/88 at 66-67. Citations to Tr. at ___ refer to the trial transcripts of Petitioner’s
original criminal trial, State of Louisiana v. Charles Washington and Booker Diggins, Criminal
District Court Parish of New Orleans, Section “A,” Case No. 322-352, Jan. 21, 1988 to Jan. 25.,
1988, Louisiana. The State was represented at trial by Assistant District Attorneys Glen Woods,
Wendy Baldwin and Julia Coley. Mr. Diggins was represented by Martin Regan and Charles
Washington was represented by Margaret Hammond.

2Tr.1/25/88 at 67.

31d.

4 Cor. Office Rep. Citations to Cor. Office Rep. refer to the “Physical Findings of Hospital
Examination,” August 31, 1987 12:27 A.M. (attached hereto as Exhibit A).

5 Forensic Laboratory Coroner’s Office report (attached hereto as Exhibit B).
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ABO blood typing was also performed on the victim’s vaginal swabs in an effort
to determine the blood type of the assailant. According to the Forensic Laboratory
Report, blood typing was performed on the semen evidence. Testing of the vaginal
swabs showed “’A’ blood group substance.”¢ The finding of “A” antigen activity in the
vaginal swabs was significant because the victim was determined to be Blood Type “B”
secretor. This means the victim is Blood Type “B,” but because she is a non-secretor her
blood type in not detected in her body fluids, such as saliva or vaginal fluids. (This is
why the victim’s blood type, “B” was not detected in the testing of her vaginal swabs).
Given the victim’s blood type, the “A” antigens found in her vaginal specimens could
not have originated from the victim and, instead, had to belong to the semen source.” In
other words, the testing established that the rapist is a Blood Type “A” secretor.

Booker Diggins was charged with and convicted for being the rapist. Petitioner
Diggins’ blood was never tested prior to trial - even though this basic forensic test had
the potential (as it has done nearly twenty three years later) to scientifically establish
that he cannot be the rapist.

Not only did the State fail to type Mr. Diggins to determine whether he was
included or excluded as the rapist, the State failed to disclose to the defense the Forensic
Laboratory Report which documents that: (1) the victim’s vaginal specimens contained
semen and (2) the semen originated from a Blood Type “A” secretor. This failure to

disclose denied Petitioner a fair trial. Brady v. Maryland, 373 U.S. 83 (1963). Petitioner,

who has been incarcerated since his 1988 conviction, was completely in the dark about
these powerful forensic test results until he obtained his case file from the District
Attorney’s Office through a public records request. Had the defense known at trial that
the rapist left behind semen that was determined to be from a Blood type A secretor, it
could have availed itself of a basic forensic test, which would have been invaluable at

Petitioner’s trial.

61d.

7 The victim reported to hospital personnel that her last consensual sexual encounter had
been well over 48 hours prior to her attack, she had bathed since this encounter, and she had
worn a tampon for two days prior to the attack. Cor. Office Rep 8/31/88. Thus, itis clear that
the “A” antigens in the victims’ rape kit originated from the man who vaginally raped the
victim, the tall assailant.



Nearly twenty three years later, this test was finally performed. The blood
typing results establish that Petitioner is Blood Type “O.” In other words scientific tests
establish that Booker Diggins can’t be the rapist, he is factually innocent of this crime.

Statement of Facts

L The Crime

On August 30, 1987, at approximately 7:00 p.m., the victim, Gayle Aaron, was
closing up shop at Mike Anderson’s Seafood Restaurant on the Riverwalk, where she
worked as an assistant manager. As she was walking into a storeroom to put the day’s
receipts, checks and money in a safe, Ms. Aaron, who is White, was confronted by two
African-American men who had a gun.8 Ms. Aaron described her attackers as the “tall
one” and the “short one.”?

After confronting Ms. Aaron in the storeroom, the two men led her to a wooden
post.10 They handcuffed her to that post.1! Her attackers then gagged her, by stuffing a
crumpled up white paper bag in her mouth and then tied a red Mike Anderson’s t-shirt
around her mouth.}2 The “tall” attacker stole the jewelry which Ms. Aaron was
wearing, ripped open her shirt, pulled down her overalls and pantyhose, and felt her
breasts.1?

Then, while the “short” attacker tried to open the store safe, the “tall” attacker
vaginally raped Ms. Aaron, ejaculated, and cleaned his penis on her shirttail.1# The
“short” attacker then penetrated Ms. Aaron’s vagina with his hand, but felt that she was
wearing a tampon and stopped.’5 Both assailants then mocked Ms. Aaron, before
leaving the store with her jewelry and the money she had been carrying to put in the

safe.’6 About $ 3,000, including coins, had been taken during the robbery.1?

8 Tr.1/25/88 at 60.

9 Id.; accord at 93.

10 Ty.1/25/88 at 63.

1n]d,

121d. at 64.

13 Tr. 1/25/88 at 64-65.

14 Tr. 1/25/88 at 66 - 67. On cross-examination, she testified that she did not know for
sure whether the man ejaculated. Tr.1/25/88 at 112. According to Det. Burkhardt's report
after the crime, “the victim stated that the subject ejaculated and that he wiped himself on the
tail of her shirt afterwards.” Rep. of Det. Burkhardt at page 45.

15Tr.1/25/88 at 67.

16 1d.



After her attackers had left, Ms. Aaron managed to remove her gag and
screamed for help.18

IL The Investigation and the Evidence at Trial

Detective Cindy Burkhardt of the New Orleans Police Department arrived at the
crime scene.l® She interviewed Ms. Aaron about the crime. Ms. Aaron gave a
description of her attackers.?0 At trial, Ms. Aaron described one attacker as “short” - or
about her height (roughly 5'5”).21 Ms. Aaron described another attacker as “tall” - or
about 5’8”.22 Ms. Aaron described her “tall” attacker as clean-shaven, with short hair
that was parted on the left of his head.?

As there was no sign of forced entry,? police almost immediately suspected it
was an inside-job, and learned that the robbery had been set-up by two restaurant
employees, Matthew Thomas and Karis Scott.

A. Testimony of Matthew Thomas

During her investigation, Detective Burkhardt was contacted by a manager of
Mike Anderson’s Seafood Restaurant. One employee had told the manager that her
nephew, Michael Thomas, had been bragging about the robbery. Matthew Thomas was
also employed at Mike Anderson’s Seafood Restaurant as a prep chef.?> Matthew
Thomas, who was eighteen years old, fairly quickly admitted to providing the keys to
his friend and co-worker Karis Scott, who was in charge of arranging the robbery.

Thomas had access to the store room keys on the day of the robbery.2¢ Karis
Scott had started working at the restaurant six months after Thomas; fhe two became
friends, and would go home after work and smoke marijuana together on the porch.”

In the days prior to the crime, Thomas and Scott switched work shifts so that Thomas

17 Tr. 1/25/88 at 81.

18 Tr.1/25/88 at 72.
9Tr.1/21/88 at 112 - 113.
20Tr.1/25/88 at 73.

21 [d. at 79.

21d.

2 Tr. 1/21/88 at 174; Det. Burkhardt Rep. at 37.
24 Tr.1/21/88 at 85.

25 Tr.1/25/88 at 2.

26 Tr. at 18 - 20.

27 Tr.1/25/88 at 23.



would be working the day of the crime. The day of the crime, Scott came to Thomas'’
booth at the restaurant and Thomas gave Scott his key to the store room.2

In exchange for his trial testimony, which implicated Booker Diggins as the
rapist, Thomas was promised by the District Attorney’s Office that they would “try to
help him out the best they “could, and that he would be charged with only accessory
after the fact, which carried a potential five-year sentence for his involvement in the
crime (as opposed to a possible 99 year prison sentence for being an accomplice to
aggravated robbery).2 Thomas also faced potential aggravated rape charges, which
would carry a sentence of life without the possibility of parole.®® Thomas admitted that
his testimony at Mr. Diggins’ trial was intended to secure a short prison sentence.3!

It is worth noting that the use of incentivized witnesses is a demonstrated cause
of wrongful conviction. A groundbreaking report that focused upon the “snitch
system” and published by the Center on Wrongful Convictions in 2004, found that
incentivized witnesses were the leading cause of wrongful convictions in U.S. capital
cases. A recent comprehensive study of the nation’s first 200 exonerations proven
through DNA testing concluded that 18% were convicted, at least in part, on the basis of
informant, jailhouse informant, or cooperating alleged co-perpetrator testimony.32

Aside from admitting his and Scott’s involvement and insisting that a rape was
not part of the robbery plan, Thomas implicated others. He testified that shortly before
the crime, he saw Petitioner Diggins, Charles Washington and Jerome Montgomery
sitting at table on the Riverwalk.3® Thomas testified that, after the robbery, he met with
Scott, Diggins, and Washington.3* During that meeting, Thomas testified that Diggins
had distributed the stolen money and had given Thomas some money to “pay” for the

opportunity to rape Gayle Aaron.® Thomas testified that Diggins bragged about raping

28Tr.1/25/88 at 18-20.

29 This deal was made by ADA Gerry Deegan. Tr.1/25/88 at 17, 22-23.

30 Tr.1/25/88 at 23.

311d. at 26.

32 Garrett, Brandon L., Judging Innocence. Columbia Law Review, January 2008.
Available at SSRN: http:/ /ssrn.com/abstract=999984

33 Tr.1/25/88 at 9.

34 Tr. 1/25/88 at 9.

35 Id. at 16.



Ms. Aaron.36 (Thomas’ testimony is fatally undermined by the serological testing which
establishes the Mr. Diggins could not be the rapist).

Notably, Thomas’ ex-girlfriend, Martina Medina, testified that the day of the
crime she saw Thomas working at Mike Anderson’s. Shortly after 7:.00pm (right before
the crime), she saw Scott with two friends at a table (not three as Thomas claimed); she
did not know the two friends. She was leaving the storage room of the restaurant
where she worked, and had a brief conversation with Scott. She saw one of the guys go
in to Mike Anderson’s storage room with a pair of keys, which she said looked like the
ones that Thomas used when she was with him.3” Medina never identified Booker as
one of the men she saw with Scott.

B. The Victim’s Jewelry Was Recovered from Scott’s Sister & Girlfriend

Karis Scott was initially charged with armed robbery, conspiracy to commit
armed robbery and aggravated rape for his part in the crime. The victim’s stolen
jewelry was linked to Scott. Ms. Aaron’s bracelet was recovered from Stacey Scott.3
Stacey Scott was the sister of Karis Scott.?® Ms. Aaron’s ring was found in the
possession of Debra Barnes.*0 Debra Barnes was a friend of Karis Scott and Stacey
Scott.41

Ultimately, the aggravated rape charge against Scott was dropped and a nolle
prosequi was entered by the prosecutor. He pled guilty to accessory after the fact and
conspiracy, receiving a five year sentence.

C. Shirt Worn by Tall Assailant Recovered from Jerome Montgomery’s Room

In addition, to the jewelry, Detective Burkhardt also recovered a shirt later

identified by the victim as the white shirt with black designs worn by the man who

36 Id. at 16-17.

37 Tr. 1/21/88 at 95-99.
38Tr.1/21/88 at 181.
39 Id at 182.

40Tr, 1/21/88 at 182.

4 1d.



raped her.#2 However, the shirt was found in a laundry hamper in the bedroom of
Jerome Montgomery, who was living in the same house as Booker Diggins.4®

A further link between the clothing worn by the tall assailant and Jerome
Montgomery was provided by defense witness, Michelle McGee, Mr. Diggins’ fiancé.
McGee testified that she had gone shopping with Jerome Montgomery’s girlfriend,
Danielle, and saw her purchase that shirt for Jerome.#

D. The Victim’s Identification of Mr. Diggins

After Mr. Diggins was arrested, Detective Burkhardt proceeded to have Ms.
Aaron identify Mr. Diggins in a photographic line-up.

Detective Burkhardt went to Gayle Aaron’s house to perform the photographic
line-up.4> Only Detective Burkhardt and Ms. Aaron were present at the line-up.4

The line-up consisted of two sets of photographs.#” The first set contained a
picture of Petitioner Booker Diggins and other “filler” photographs.*® The second set
contained a picture of co-defendant Charles Washington and other “filler”
photographs.4

Initially, Detective Burkhardt presented Ms. Aaron with the set of photographs
that included Mr. Diggins.5® Ms. Aaron could not identify Mr. Diggins in this set of
photographs.5! Ms. Aaron became visibly upset that she could not make a positive

identification from any of the photographs in the set which included Mr. Diggins.52

2Tr.1/25/88 at 77-78; Tr. 1/21/88 at 181.

4 Tr.1/21/88 at 181

44 Tr,1/25/88 at 145. In addition to the shirt, police recovered a pair of dark colored
pants from the house. McGee said Montgomery’s girlfriend had purchased these the same day
as the shirt. The victim did not specifically identify the pants as belonging to the assailant. Tr.
1/25/88 at 77, 146.

5Tr.1/21/88 at182.

46 1d.

47Tr.1/21/88 at 182 - 184.

48 Id.

©1d.

5 Tr.1/21/88 at 182 - 183.

51 Id.

521d.



In part to calm Ms. Aaron down, Detective Burkhardt then showed her the
second set of pictures which included the co-defendant Charles Washington.>® Ms.
Aaron immediately identified Mr. Washington as one of her assailants.>

Detective Burkhardt then re-presented the set of pictures which included Booker
Diggins to Ms. Aaron.%5 Ms. Aaron looked at the pictures for five minutes without
identifying Mr. Diggins.56 Only after a full five minutes had passed did Ms. Aaron
identify Mr. Diggins as one of her attackers.””

Ms. Aaron thereafter identified Mr. Diggins and Mr. Washington as her attackers
at trial.

While Ms. Aaron ultimately identified Mr. Diggins, she had reported shortly
after the crime that the tall assailant was clean-shaven, with short hair that was parted
on the left.58 Mr. Diggins’ arrest photo from September 4% shows that he had a
mustache and sideburns.?® Mr. Diggins fiancé, Michelle McGee, also testified that
Diggins had for the proceeding two years consistently worn long sideburns and a
mustache.60 McGee further testified that Jerome Montgomery, whom she had known
for two years, had a low cut hairstyle with a part on the side of his head.6!

Jerome Montgomery’s photograph was never shown to the victim in a
photographic line up prior to trial.6?

E. Jar of Money

When Mr. Diggings was arrested in his home, police alleged that he was holding

a jar of money under his shirt.62 The money totaled $278.64 (Again approximately, $

3,000 was taken during the robbery).65

53 1d.

5ed,

% Tr.1/21/88 at 183.

% Id.

57 1d.

58 Tr.1/21/88 at 174; Det. Burkhardt Rep. at 37.
5 Tr.1/21/88 at 177-180.
6 Tr.1/25/88 at 144.

61 Tr. 1/25/88 at 145.
62Tr.1/21/88 at 184.

63 Tr.1/21/88 at 120.

64 1d.

65 Tr.1/25/88 at 81.



E. The Fingerprint Evidence

The white crumpled bag, which had been stuffed inside Ms. Aaron’s mouth
during the attack to gag her, was tested for latent fingerprints.%¢ A latent partial
fingerprint was found on the crumpled bag.”

Officer Kevin Baker, a police officer, was the Crime Scene Investigator who lifted
the partial fingerprint from the bag.6® Officer Baker had only been serving as a Crime
Scene Investigator for two months.®? Officer Baker could not remember any other case
where he had lifted a fingerprint in the two months he had been working as a Crime
Scene Investigator.”0 Officer Baker never had any formal training in lifting
fingerprints.”!

On the basis of Officer Baker’s lifted fingerprint, Virgil McKinsey, who was
qualified as an expert in the field of latent fingerprint identification, testified that the
partial print found on the white bag was a “12 point” match with Mr. Diggins’ left
index finger.”? Mr. McKinsey further testified that he had no “doubt whatsoever” that
the print on the bag came from Mr. Diggins.

Mr. McKinsey’s testimony in this case is invalidated by, and violates, a recent
resolution of the International Association for Identification (IAI), issued on July 16,
2010, which explicitly recognized that friction ridge skin impressions can display
varying levels of commonality in appearance with other impressions which do not
derive from the same source. Under the resolution, “any member, officer or certified
latent print examiner who . . . gives testimony of possible, probable or likely friction
ridge identification shall be deemed to be engaged in conduct unbecoming” and if such
a member is a certified latent print examiner, his conduct and status shall be
reconsidered by the Latent Print Certification Board. Moreover, the resolution states

that “any member, officer or certified latent print examiner who initiates or volunteers .

6 Tr.1/21/88 at 190.

67 Id.

63 Tr. 1/21/88 at 189 - 190.
69Tr.1/21/88 at197 - 198.
70 1d.

71'Tr.1/21/88 at 198 - 199.
72Tr.1/25/88 at 129.

10



.. testimony of possible, probable or likely friction ridge identification, or who, when
required in a judicial proceeding to provide such reports or testimony, does not
qualify it with a statement that the print in question could be that of someone else,
shall be deemed to be engaged in conduct unbecoming such member.” (Emphasis in
original). Mr. McKinsey’s testimony, definitively linking the partial print from the
crumpled up piece of paper stuffed inside the victim’s mouth, violates the IAI's
resolution, which were based upon the results of a multi-year study.”
F. Mr. Diggins’ Defense and Alibi |

Mr. Diggins’ defense was that he was misidentified and did not rape, nor rob the
victim. Mr. Diggins’ fiance, Michelle McGee, testified that she was on the phone with
him at the time the crime had occurred.” She got home at approximately 6:20pm that
day and had planned to go schoolbook shopping with her mother. After her mother
cancelled, just a few minutes before 7:00pm, McGee called Mr. Diggins at his home and
they talked for about thirty minutes. She remembered the day specifically because it
was the day after Mr. Diggins’ birthday.”

III. The Undisclosed Serological Evidence

Hours after her attack, Ms. Aaron was taken to Touro Hospital for a rape
examination.”® Critical biological evidence was collected from her body, including: two
internal vaginal swabs; two internal vaginal smears; one tube of blood; and one saliva
sample.”” The evidence was submitted to the Parish of Orleans Coroner’s Office
Forensic Laboratory for analysis of the rape kit items. Testing of the evidence was

completed and a report issued on September 1, 1987.78

73 Undersigned counsel has sought access to the fingerprint evidence for an independent
examination, but to date the New Orleans Police Department has failed to locate the print
evidence, which is believed to be in the possession of the District Attorney’s Office.

74 Tr.1/25/88 at 148-149.

75 Tr.1/25/88 at 148-150.

76 Cor. Office Rep.

77 1d.

78 Det. Burkhardt Rep. at page 54. On September 2, 1987, the new Orleans Police
Department Crime Laboratory issued a report stating that examination of the victim’s blouse,
panty hose and overalls failed to reveal the presence of seminal fluid. (Report of the New
Orleans Police department Crime Laboratory, dated 9/2/87 attached hereto as Exhibit C).
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That testing revealed that Ms. Aaron’s vaginal swabs tested positive for the
presence of seminal fluid.” Examination of her vaginal smears revealed spermatozoa.
Testing was done on Ms. Aaron’s blood and saliva samples to establish her blood type
and secretor status. She was determined to be a Blood Type “B” non-secretor.8!
Serological testing was also performed on the vaginal swabs. The test results revealed
that the swabs contained blood group “A” substance. 8

Ms. Aaron’s last consensual sexual encounter was well over 48 hours prior to the
attack.83 During her hospital examination, she reported that her last consensual
encounter was on August 28th at 5 am. Her rape occurred on August 30t at 7:30 pm,
but critically her examination and collection of evidence did not take place until 12:27
am on August 31st - 67 hours after her last consensual intercourse.8* Ms. Aaron also
had taken a bath on August 29, the day after her last consensual intercourse and the
day prior to her rape. Additionally, she had been menstruating and wearing a tampon
for the two days prior to the attack.85 Thus, it is clear that the “A” blood type detected
in her rape kit specimens was highly proba.tive of the identity of the rapist.

While the District Attorney’s file contains this critical Forensic Laboratory Report
and an unfiled, undated, and unsigned motion to collect blood samples from the
Petitioner pre-trial®, there is nothing in the record to demonstrate that this motion was
tiled, or that blood typing of Petitioner was pursed in any way - even though such
testing could have definitely excluded Petitioner as the rapist.

The State failed to disclose to the defense prior to trial the Forensic Laboratory
Report which documents the existence of semen on the victim’s vaginal specimens and

the test results which show the semen originated from a Blood Type “A” secretor.

7 Forensic Laboratory Coroner’s Office report.

80 Id.

81 fa

821d.

83 I_d—.

8 Physical findings of Hospital Examination.

8 Forensic Laboratory Coroner’s Office report.

8 Pre-Trial Motion to Obtain, Saliva, Blood and Culture Samples (undated, unsigned)
attached hererto as Exhibit D.
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At trial, the state did not call the doctor who performed the rape examination
on the victim to testify. This was the same doctor at Touro Hospital who requested
the forensic testing, and had received the results contained in the September 1, 1987.
Curiously, the State presented no testimony at all from medical testimony regarding
the rape, and the State simply introduced the rape kit into evidence through Detective

Burkhardt.8”

IV.  Serological Testing Establishes Petitioner’s Innocence

Booker Diggins, who is listed as being 5’9" in his arrest report, was convicted as
the tall assailant, who Ms. Aaron described as about 5'8” and who she testified was the
assailant who vaginally raped her. Mr. Diggins was convicted of aggravated rape.
Charles Washington, who is 5'4” was convicted for being the “short” assailant, who Ms.
Aaron reported was around her height, 55" and who touched her vagina with his hand.
Washington was convicted of sexual battery. At sentencing the judge remarked:

But before I start to sentence you, Mr. Diggins, I want to tell you how this
case has influenced and how this case has impacted our community, and
more particularly, Ms. Aaron. Ms. Aaron was a, and most probably still is,
I don’t know, a manager of a place in the Riverwalk where seafood was
served to customers. Some of the actors in this crime were employed at
Mike Anderson’s seafood and thus has possession of a key and that key
was then handed to various other actors in this case, to wit: you. And, you
all got into the storage room and there you waited for Ms. Anderson to
come with the money to put it into the safe and when she got in there, you
not only robbed her, but you also brutally raped her. And, I may add for
the record, that you stuffed a paper into her mouth, that you gagged her
and that you handcuffed her to a shelf, and that she was naked from the
bottom down and that you, Mr. Diggins, decided to rape her and that you,
Mr. Washington, decided to put your hand into Ms. Aarons vagina and
then leave her there to her humiliation, most probably never to be found,
because nobody could get to that storage room.88

The serological testing performed prior to trial established that the rapist was
Blood Type “A”. Ms. Aaron’s vaginal swabs contained “A” antigens which could not
have originated from her because she is a Blood Type B secretor.

On July 27, 2010, blood and saliva samples were collected from Booker Diggins
at the medical department at the Louisiana State Penitentiary and submitted to National

Medical Services (NMS), one of the few private DNA laboratories that is still capable of

8 Tr.1/21/88 at 127.
8 Tr. 2/18/88 at 1-2.
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performing ABO blood typing. Testing of Mr. Diggins’ blood and saliva samples
established that he is a Blood type “O” secretor.8 The test results exclude Mr. Diggins
as the rapist and scientifically establish his innocence of the crimes for which he was
convicted.

V. Grounds for Relief

1. Brady

Petitioner is entitled to relief on the grounds that the state’s failure to disclose
that testing of the victim’s rape kit revealed semen from a Type “A” secretor violated

his constitutional right to a fair trial pursuant to Brady v. Maryland, 373 U.S. 83 (1963).

To prevail on a Brady claim a petitioner must show that the State withheld
favorable evidence from the defense that would have been material to the outcome.

Brady v. Maryland, 373 U.S. 83 (1963). A petitioner must prove that: (1) the evidence

was favorable to him either because it is exculpatory or impeaching; (2) the evidence
was suppressed by the State, willfully or inadvertently; and (3) the evidence was

material. Brady v. Maryland, 373 U.S. 83 (1963); Strickler v. Greene, 527 U.S. 263 (1999).

When considering materiality, “[t]he question is not whether the defendant would more
likely than not have received a different verdict with the evidence, but whether in its
absence he received a fair trial, understood as a trial resulting in a verdict worthy of
confidence.” Id. at 434. Therefore, a reviewing court should not employ a “sufficiency
of evidence” test; “[a] defendant need not demonstrate that after discounting the
inculpatory evidence in light of the undisclosed evidence, there would not have been

enough left to convict.” Id. at 434-35.

Mr. Diggins is entitled to a new trial if the evidence withheld by the State
undermines confidence in the outcome of his trial. He does not have to prove that the
State otherwise would have had insufficient evidence to convict him of the crime. He
need only show, by a preponderance of the evidence, that there is a reasonable

probability that a reasonable fact-finder would have had a reasonable doubt as to his

8 NMS Forensic Biology Laboratory Report attached hereto Exhibit E.
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guilt. Kyles, 514 U.S. at 440. There can be no question that, under this test, he is entitled

to relief.

In the similar case of John Thompson from Orleans Parish, Mr. Thompson was
allegedly involved in an armed robbery and then a subsequent capital murder. For
strategic reasons, the District Attorney’s office decided to convict Mr. Thompson of
armed robbery first, so that Mr. Thompson could not take the stand on his own behalf
at his capital murder trial.

Prior to the robbery trial, the State knew of a serological examination of a pair of
bloody pants that showed that the armed robber had Type B blood. Samples of John
Thompson were never collected by the State to compare to the perpetrator’s known
blood type. Moreover, the serological examination and the bloody pants were never
disclosed to the defense. Eighteen years later, after this evidence came to light, testing
revealed that John Thompson had Type O blood, and thus could not have been the
armed robber. John Thompson was allowed a new trial on the capital murder charge,
where he finally was able to testify on his own behalf. A jury exonerated him in less
than forty-five minutes. %

In John Thomspon’s case, the State ultimately admitted that the undisclosed
blood evidence was Brady material, and did not object to the judge’s jury instruction to
that effect at a subsequent civil trial. |

The undisclosed serological evidence in Booker Diggins’ case is identical to the
undisclosed serological evidence in the Thompson case. In both cases, biological
evidence was left behind by the perpetrator and serological testing by the State prior to
trial established the perpetrator’s blood type. In both cases, the defense was never
informed of the existence of the biological evidence, nor of the perpetrator’s blood type.

The same result is warranted here.

% A fuller description of this sequence of events is laid out in Thompson v. Connick, 553
F.3d 836, 840-847 (5th Cir. 2008).

15



2. Actual Innocence

As discussed above, the recent serological testing which show that Booker
Diggins is Blood Type “O” establish that he is innocent of the crimes for which he had
been convicted.9! It violates due process and is cruel and unusual to punish someone
for a crime he did not commit. Mr. Diggins did not commit the aggravated rape he is
imprisoned for, and so his continued imprisonment is unconstitutional. A majority of
the Supreme Court has agreed that punishing a defendant when a “truly persuasive”
showing of actual innocence has been made would violate the defendant’s
constitutional rights to due process and protection against cruel and unusual

punishment.®2 Herrera v. Collins, 506 U.S. 390, 417 (1993). The Louisiana Constitution

provides at least as much protection as the Federal Constitution. State v. Perry, 610 So.

2d 746 (La. 1992). The importance of avoiding injustices in Louisiana is demonstrated by
the legislature providing “greater protection against erroneous convictions based on
circumstantial evidence than is provided by the Fourteenth Amendment.” State v.
Williams, 423 So. 2d 1048, 1052 (La. 1982). The Louisiana Supreme Court has assumed
that a bona fide claim of actual innocence involving sufficiently compelling new evidence
would entitle a petitioner to relief, provided that it does not rely on an “alternative and

inconsistent theory of defense to the one offered at trial.” State v. Conway, 816 So. 2d

290 (La. 2002) (internal citations omitted). Mr. Diggins actual innocence claim is

entirely consistent with his defense at trial, that he was misidentified and did not rape

91 Blood typing has been used to exonerate individuals who were identified by rape
victims as their perpetrator, as in the case of Nathaniel Walker. In 1975, Nathaniel Walker was
identified by the victim as her rapist, four months after the rape had occurred. Blood typing
had not been performed in the case pre-trial. It was not until 1986 that blood typing was finally
performed on semen gathered from the victim, and Walker was excluded. In November 1986,
he was freed from jail. Alfonso A. Narvaez, New Evidence Ends Jersey Man’s Life Term, N.Y.
TiMES, Nov. 6, 1986, at B1, B2.

2 Altogether, six Justices in Herrera (O’Connor, Kennedy, Stevens, Souter, White, and
Blackmun) explicitly held “truly persuasive” evidence of actual innocence would create a viable
federal habeas claim, although they articulated slightly different standards for granting relief.
See Herrera v. Collins, 506 U.S. 390, 419-20 (1993) (O’Connor and Kennedy, J.J., concurring)
(recognizing constitutional right to make a “truly persuasive” showing of actual innocence as
basis for federal habeas relief); id. at 429 (White, J., concurring) (same); id. at 441-42 (Blackmun,
Stevens, and Souter, ].J., dissenting) (same).
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the victim. He is entitled to relief based on the serology results which exclude him from

the semen left behind by the rapist.

Conclusion

WHEREFORE, for the foregoing reasons, Mr. Diggins moves as follows:

1. That the State be ordered to file a response to the claims contained in this
pleading pursuant to La. C.Cr.P. Art. 927(A);

2. That if the State has any procedural objections that create questions of fact, an
evidentiary hearing be held pursuant to La. C.Cr.P. Art. 930;

3. That if the State make a response on the merits that creates questions of fact, an

evidentiary hearing be held pursuant to La. C.Cr.P. Art. 930;

4. That he be granted leave to amend and supplement his claims for relief as
necessarys;
5. That he be granted relief from his conviction and sentence pursuant to La.

C.Cr.P. Art. 930.3(1);

6. That he be granted such other relief as equity and justice require.
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Respectfully submitted,

ROBERT GLASS (#6050)

GLASS & REED

530 Natchez Street, Suite 350

New Orleans, Louisiana 70130

Tel.: (504) 581-9083; FAX: (504) 527-6156
Email: r_glass@bellsouth.net

Attorney for B;)Eker Diggins

%

\ ,
BARRY SCHECK
VANESSA POTKIN
Innocence Project
100 Fifth Avenue, 3rd Floor
New York, New York 10011
Phone: (212) 364-5359
Fax: (212) 364-5341

N

Attorneys for Booker Diggins

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing pleading has been served upon counsel for
all parties by mailing the same to each properly addressed and postage prepaid on this

day of , 2010.
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LF GELRTVE_Lindy Rurkardt :
2ivis10n_pape tavess uxt: CORONER'S OFFICE -

. _ PARISH OF ORLEANS
Item No._ }-35033-87 CRIMINAL COURT BUILDING
2700 TULANE AVENUE
NEW ORLEANS, LA. 70118

JOSEPH J LeBLANC

FRANK MINYARD, M. D., CORONER
Adminisiréior

Ex-Othicio City Physician

- o ‘

TIME OF EXAMINATION 1Z:2/a.m.

DATE August 31, 1987
, ‘ PLACE__ poipn TNFTRMARY EXAM
SEX § RACEyW AGE_23

NAME OF PATIENT Gayle Aaron
ADDRESS e
: ff%‘stated)

GENERAL DESCRIPTION/PSYCHOLOGICAL: In no écute distress. Calm and collected.

Kkt Akkkkk

GENERAL BODY SURFACES: No injuries.

GYNECOLOGICAL EXAM:
PERINEUM: No trauma noted.
VULVA: No secretions - Woods lamp.
INTROITUS: Hymen is untraumatized. No secretions.

VAGINA: Intact, tampon in place.

UTERUS :

CERVIX: Intact. Black thread of IUD visible. Unremarkable.

FUNDUS : '

ADNEXAE: Unremarkable. '
ANUS & ANAL CANAL:

MALE GENITALS (if applicable):

8~ 84 . |
o Exam witnessed by Lisa Chapman , RN
EXAM CONDUCTED BY ¢ yepp : M.D. Bus. Phone #
Res.Address toyRg INFIRMARY _ Res. Phone #
INVESTIGATOR Cindy Burkhardt DIVISION Rape Invest. Unit '

Phone #__ gy¢_s555¢

“Service to the Living’’
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1. EISTORY
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Zé %7
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3. If patient under 16, relstionship ’0 assailanti{s) to patient:
b, Type of sexual coats eonuct: Cenétal Onl Aml Vﬂzg;ww/j’
S. mueu sduse other than sexual: '

T 6. Vuinsl or rectal bleeding sinc n idept? VU -
« .7+ Approximate 1(2‘#' ? last: Bat J over '50;3;_1__
. Urination Defecation ! Food or Dri &
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d. Gravida | Pars__ Miscarriages / fnonn : . S
2. last lc'ﬁ'ﬁml “period(date) S Normal? /\Z, ,
3. If pregnant, hov long? ~—
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5. Date and time of intercourse since {ncident:

6. Contraceptive practice: N¥one__ JUDX BCP__ Otber o
T..Prior gynecologic surgery: BEysterectomy _ Tudal Ligation LA

C. GENZRAL MEDICAL NISTORY:
1. Drug Allergies: b 2. Medical Prodlems: y
3. Current Meds: — §. last tetanmus shot? & [k

1I.PEYSICAL EXAM : : c

A %T;eTe’ral Description: /('/\"* A// /A(jD A /] -/—' /

2. Mental and Emotional status: M 4 (o I L AL ALLT

3. General Body Surfaces: Toran Clothing NP
Blood Stains 0O )
Seminal Fluid: (use Wood's lamp) N

4, Evidence of alcohol or drugs: (o.;. peedle marks, breath ordor, etc. )

5. Description of Trauma: Indic;te abruions lacerations, contusions.
bematomas, burns, and marks of hands, belt:. ropes, etc., on dravings.
Ladel and describe size and color of injuries on dravings. (over)
Do fingernails have dirt, blood, debris undernenth!

B. GENITAL-RECTAL EXAM

a——

1. Evidence of general tr;mu to perigeun and genitllis (1abel Araving/describe

2. Are freshAried blood oF sec 1;ti.om preseat? {(use Vood's lnp,describe)

Hymen is: _ nbsent )( untnmtized tramtized
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Adnexa i —4
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MALE CENITALS
| ‘,
— N
1V. TREATMENT
Adult

4. Veneral disease prevestion (check vhich given) il
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-N : )
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= Spectinomycin 2 grans I.M. once _ )
Pediatric = : _ : ,
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~Amcxicillin Somg/vg =r2lly plus 25mg/kg Probenicid orally
——SPectincmycin Long/kg I.M. (if Pen ellergic) :
—Tetracycline hOn;/k‘g/dny in four divided doses for 5 days (if older than eight B
years) ,
~Fone . ) ' -

B. Prevention of possible pregnancy (check vhich prescrided)
—Fremarin 10mg, P-O. three times s day for § deys
—rPremarin SOmg iy op tvo consecutive days
—Lthinyl estradiol 5mg dalily for 5 days
—Anti-emetic (vhich) N

None

c. Otber nedications -
. Tetanus shot, i¢ beeded (T4 0.5¢ce I.M.) —Other

. Yes No .

D. Energency Toom consults obtained? / 7 N

' L (vhieh)
. DISPOSITIOR

Patlent instructed in: Medication use ° - Social Service
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FORTMIIC LALIRATIONY
Corcner's QOffice
Parish of Orleans

2700 Tulane Avenue e
New Orleans 18, La.

REPORT OF‘ THE LABORATORY

To: Dr. C. Rehm
TQURO INFIRMARY

. . Laboratory No. : L-464-87
Reference Material Received:8-31-87 Item No,: H-35033-87

Examination Requested:geminal Fluid/Blood Grouping/Secretor Activity

Description of Investigation: Possible Rape

Subjects: Gayle Aaron W/F/23

Specimens:

1. 1wo (2) internal vaginal swabs from victim.
2. Two (2) internal vaginal smears from victim.
3. One (1) tube of blood from victim.

4. One (1) saliva sample from victim.

Results: .

Specimer 1 - positive for seminal fluid. .
Specimen ' ¥ - positive for spermatozoa.

Specimern 3 - blood sample is Group “B".

Specimen &4 - no blood group substances identified.

Specimen 1 - "A" blood group substance identified.

/{atricia F Danielsm
Medical Technologist

Reviewed by:

Frank Minyard,
Coroner, Parish of Orleans

i T
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To:

Evidence Received:

Type of Investigation:

Examination Requested:

Subjects:

Specimens:

CRIME LABORATORY
NEW ORLEANS POLICE DEPARTMENT

- 715 S. BROAD ST.
NEW ORLEANS, LA, 70119

September 2, 1987

REPORT OF THE CRIME LABORATORY

RAPE SQUAD
ATTN: DET C. BURKHARDT

8-31-87
RAPE Item No.: H-35033-87

SEMINAL FLUID

VICTIM: GAYLE AARON

1. One blouse.
2. One pair of panty hose.
3. One pair of white overalls.

RESULTS: Examination of the above specimens failed
to reveal the presence of seminal fluid

stains.
%’%ﬁ

: ALAN SISON
Criminalist II

AS/ap
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STATE OF LOUISIANA CRIMINAL DISTRICT COURT

VERSUS : PARISH OF ORLEANS

" BOOKER DIGGINS NO. 189097

MOTION TO OBTAIN A BLOOD, SALIVA
AND CULTURE SAMPLES

NO¥ INTO COURT, comes the undersigned Assistant District s

! Attorney for the Parish of Orleans, State of Louisiana, who, with:,

'irespect. represents to and informs the Cou;t. that:

_ Amendment protection against self-incrimination. Further such |

~actions have been upheld by both the Louisiana Supreme Court and |

. the United States Supreme Court. See Schmerber v. California,

¥. Carthan, 377 So 2s 308 (La. 1979).

I. . !
The defendant in the above captioned and entitled matter is
charged with the crime of Aggravated Rape. The defendant’s blood

i

|

saliva and a culture sample are necessary to the State's i
|

investigation.
II.

The State of Louisiana desires, and i1s entitled by law, to
obtain a sample of the defendant’s blood, saliva and a culture
sample.

IIT.

The taking of such does not violate the defendant's Fifth

384 U.S. 757 (1966): Cupp v. Murphy, 412 U.S. 191 (1073); State i

Iv.
Defense will be provided with a copy of the results of any
expert examination of said sample.
v.
And so, movant herein prays for an order of this Honorable
Court authorizing the taking of a blood, saliva and culture

sample in accordance with good medioal practice. ‘

Respectfully submitted,

Assistant District Attorney !



i

IT IS ORDERED BY THE COURT THAT, the defendant, Booker

Diggins show cause before this Honorable Court on the

of _ - » 1987, at

: be compelled to furnish a blood, saliva and culture sample as

prayed for herein. It is requested that the Orleans Parish

Sheriff’'s Office take said sample and forward those results to

. the N.O.P.D. Crime Lab.

Judge, Seotion * "
Criminal District Court
Parish of Orleans

' New Orleans, Louisiana, this

" day of , 1987.

PLEASE SEND COPY OF MOTION TO:

. Lt. William Short
i 0.P.5.0. Medical Division
. (drop at Subpoena-Capias Office)

o‘oclock _.M¥., why he should not;
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! ,ve, PA 19090

On 07/28/10, the following items were submitted: by Vianessa Patkin of fire Innocence Project by way of Federal
Express o

ABO Type:O secretor.
COMMENTS:  of the: human population is known: as “secretors’, meaning that they produce
detectabls levels of thélr ABO antigens: in. bodily fuids: other than blood, such as salivia, semen; and vaginal




This analysis was performed under chain-of-custody: The chain-of-custody documentation is on e ot NS

Labs.

Positive and negative controls in each stage of analy:

Analysis perfermed by:

Forensic Biologist | _

f this case performed s expected.

Review performed By:

Forensic Biologist

st END OF REPORT

Report Date; 08/04/10



